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PREFACE 


In June 1945, the Governing Body decided to place the question 
of industrial relations on the agenda of the 3rd Regional Labour 
Conference of American Countries to be held in Mexico City on 
1 April 1946. In taking this decision, the Governing Body undoubted¬ 
ly foresaw the very special importance that this problem would assume 
during the difficult period of post-war reconversion. In fact, with the 
progressive relaxation of war controls on wages and of the provisional 
restrictions that had been placed on the freedom of action of the 
parties, employers’ and workers’ organisations resumed full respon¬ 
sibility for fixing wages and other conditions of work by means of 
free negotiations or, when necessary, by recourse to methods of col¬ 
lective pressure. 

It is generally realised that the decrease in workers’ earnings, 
as a result particularly of the discontinuance of overtime, and the 
transfer of millions of workers from war industries to civilian em¬ 
ployment in which pay rates are lower, has produced the very dif¬ 
ficult problem of readjusting wage rates and maintaining purchasing 
power. In North American countries in particular, these difficulties 
have led to strikes on such a scale that rapid and successful reconver¬ 
sion from a war economy to an economy of peace is imperilled. Latin 
American countries also, which during the war were economically 
integrated in the United Nations, found themselves face to face with 
the very serious problems of reconverting and reorienting their 
national economies. In order to solve these problems the full co¬ 
operation of the organised forces of production and labour and of 
Governments will be needed. 

Thus in all American countries, not ony the standard of living 
of workers, but also the normal functioning of national economies, 
which is the prerequisite for success in their reconversion to post¬ 
war conditions, depend largely on collaboration between Governments 
and the powerful economic organisations of employers and workers. 
This collaboration, if it is to be effective, must produce a stable 
system of industrial relations which is able to command the con¬ 
fidence of all parties concerned. 

The discussion of the problem of industrial relations as a whole, 
including the status of trade unions, collective bargaining, conciliation 
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and arbitration, collective agreements, etc., at the Mexico Conference 
will lead to a wide exchange of experience and views and perhaps 
make it possible for the Conference at the end of its deliberations 
to formulate a certain number of rules and principles that should 
govern industrial relations. 

In order to facilitate the work of the Conference the Office has 
endeavoured in a brief general Report* to state the principal problems 
connected with the organisation of collective industrial relations and 
to point out the solutions that have been most widely applied to these 
problems. 

The first chapter of the Report gives an outline of the trade union 
movements, first in Latin American and then in North American 
countries, and draws attention to certain characteristic features in 
their evolution that make it easier to understand the existing systems 
of industrial relations. The second chapter is devoted to the legal status 
given to occupational organisations by the provisions of national con¬ 
stitutions and special laws and regulations concerning such organisa¬ 
tions. In the third chapter the protection of the right to organise is 
dealt with and the measures usually taken to encourage collective bar¬ 
gaining are mentioned. Procedures for averting or settling collective 
labour disputes are dealt with in the fourth chapter — first those com¬ 
ing under the heading of voluntary conciliation and arbitration and 
then those included under compulsory conciliation and arbitration. In 
the fifth chapter an analysis is made of the system of collective agree¬ 
ments, which deals particularly with measures designed to give these 
agreements legal recognition, to extend them to cover minority groups 
and to enforce them. Finally, the sixth chapter contains suggestions 
for discussion by the Conference. In this chapter a certain number of 
general principles have been established from the comparative analysis 
of national legislations and these principles have been incorporated 
in seven draft resolutions submitted for the consideration of the 
Conference. 

These draft resolutions cover the following aspects of industrial 
relations: freedom of association, the protection of the right to or¬ 
ganise and collective bargaining, voluntary conciliation and arbitra¬ 
tion, the legal recognition of collective agreements, their extension 
and enforcement. 

Ever since the International Labour Organisation was established, 
the problem of industrial relations has been the subject of a large 


* This Report was completed as on 1 January 1946 and consequently it 
has not taken into account such developments as may have occurred after 
that date. 
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number of studies and reports which deal in particular with freedom 
of association^, conciliation and arbitration®, collective agreements®, 
labour courts*, methods of collaboration between public authorities 
and workers’ and employers’ organisations (Geneva, 1940), and war¬ 
time developments in tripartite collaboration (Montreal, 1941). 

It will also be recalled that the problem of freedom of association 
was included in the agenda of the International Labour Conference 
in 1927 with a view to the adoption of a draft Convention, but 
political conditions at the time made this impossible. The far-reaching 
problem of collaboration between public authorities and occupational 
organisations was also the subject of a thorough discussion at the 
New York Conference. 

The Governing Body, in placing the question of industrial rela¬ 
tions on the agenda of the Mexico Conference, undoubtedly con¬ 
sidered that the time was ripe for this problem to be dealt with 
again on an international level. In fact, if the Conference reaches 
agreement concerning the fundamental principles which in its opinion 
should govern industrial relations, it will have prepared the way for 
future international regulation of a problem which is of the greatest 
importance to all countries. 


‘ Studies and Reports, Series A (Industrial Relations), Nos. 28-32. 
‘Idem, No. 34. 

'Idem, No. 39. 

'Idem, No. 40. 
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CHAPTER I 


OUTLINE OF THE TRADE UNION MOVEMENT 
IN AMERICAN COUNTRIES 

The characteristics of the trade union movement in the different 
countries are naturally determined by the economic, social and cul¬ 
tural conditions under which they develop. Their relationship is 
particularly striking when the position of trade unionism in the 
industrialised countries of North America and some Latin American 
countries is compared with that existing in most of the less developed 
Latin American republics. 

It is impossible in this brief outline to give a history of trade 
unionism country by country. All that can be done is to give some 
statistics showing the numerical strength of occupational organisa¬ 
tions and to indicate some of the fundamental tendencies that help 
to explain the systems of industrial relations to be analysed in the 
other parts of this Report. It is from these two points of view that 
the position of trade unionism in Latin American countries, and then 
in North American countries, will be considered. 

Trade Unionism in Latin America 

The trade union movement in Latin American countries is of 
relatively recent origin and only started to develop rapidly after the 
Confederation of Latin American Workers (C.T.A.L.) was set up 
in 1938. 

It is true however that by the end of the nineteenth and the 
beginning of the twentieth century some national trade union centres 
had been formed and had in turn organised intercontinental organisa¬ 
tions, among which were the Pan American Federation of Labour, 
the Workers’ Confederation of Latin America, and the Continental 
Association of Workers. But the very fact that these organisations 
did not survive would seem to show that until the creation of the 
C.T.A.L. the Latin American trade union movement had not found 
a method of organisation which answered its basic needs. 

The C.T.A.L. is by far the most representative labour organisa¬ 
tion of Latin America and its President has been since 1944 a member 
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of the Governing Body of the International Labour Office. At present 
the C.T.A.L. has more than 4 million members and the national 
organisations of most Latin American republics are affiliated to it. 
The number of members of the various affiliated organisations, as 
submitted by the organisations concerned to the World Trade Union 
Conference (September - October 1945) or to the C.T.A.L. Congress 
held in Cali in December 1944, is given in the following table: 


Organisation Membership 

General Confederation of Labour of Argentina’ — 

Federation of Bolivian Workers 25,000 

Confederation of Chilean Workers 460,000 

Confederation of Colombian Workers 200,000 

Confederation of Costa Rican Workers 40,000 

Confederation of Cuban Workers 60,000 

Confederation of Dominican Labour 10,000 

Confederation of Ecuadorian Workers 100,000 

Confederation of Guatemalan Workers 50,000 

Confederation of Mexican Workers 1,000,000 

Confederation of Nicaraguan Workers 10,000 

Federation of Trade Unions of Panama 25,000 

Paraguayan Workers’ Council 50,000 

Confederation of Peruvian Workers 300,000 

General Confederation of Puerto Rican Workers — 

Uruguayan General Federation of Workers 40,000 


* The Government of the Argentine Republic has taken control of this organisation, 
but efforts are being made to set up an independent national centre. 

In several other countries, organising committees such as the 
Unification Movement of Brazilian Workers, the Committee to or¬ 
ganise the Confederation of Salvadorian Workers and the Venezuelan 
Trade Union Committee are engaged in the task of establishing 
national trade union centres that will be affiliated to the C.T.A.L. 

In addition to the trade union centres affiliated to the C.T.A.L. 
there are a certain number of others, such as the Argentine Trade 
Union Federation, the Workers’ Federation of Bolivia, the Orga¬ 
nising Centre for Catholic “Rerum Novarum” Trade Unions of Costa 
Rica, the Mexican Workers’ Regional Confederation, the Mexican 
National Peasant Confederation, the National Proletarian Confedera¬ 
tion of the same country, the Free Federation of Puerto Rican 
Workers affiliated to the American Federation of Labor, the Uru¬ 
guayan Trade Union Federation, etc. 

Although trade unionism in Latin American countries has made 
remarkable progress during the last few years, owing primarily to 
the influence of the C.T.A.L., its full development is being impeded 
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by many obstacles of an economic, social, and cultural nature that 
will be briefly described below. 

The main obstacle is that industrialisation in most Latin American 
countries is still only at an initial stage in spite of the fact that con¬ 
siderable progress was made during the war. The concentration on 
one extractive industry or monocultural production in agriculture 
is still the dominant feature in most national economies. For example, 
in 1938, a so-called “normal” year, 78 per cent, of Cuba’s exports 
were represented by sugar; 92 per cent, of Guatemala’s by coffee 
and bananas; 79 per cent, of Bolivia’s by tin and silver; 75 per cent, 
of Colombia’s by coffee and oil; 90 per cent, of Venezuela’s by 
unrefined oil and its derivatives.' To evaluate the disadvantages of 
this uneven development it must be remembered that during the great 
depression between the two world wars the countries that were highly 
specialised in one branch of production were the ones to suffer most 
acutely from the fluctuations of the international market. 

The development of natural resources in Latin American coun¬ 
tries was, to a large extent, brought about by the investment of foreign 
capital, and therefore they are somewhat dependent economically 
on the creditor countries. For example, before the war almost 62 per 
cent, of United States’ capital was invested in the production of agri¬ 
cultural and other raw materials, 25 per cent, in activities connected 
with transport and public utility services, and only 7 per cent, in 
manufacturing. In 1938 United States and British corporations con¬ 
trolled approximately three quarters of all Latin American exports.* 

The lack of development of processing industries explains the 
very low productivity of labour and the resulting low purchasing 
power of wage earners. Just before the war the joint purchasing 
power of nine workers of Latin America, representing the Argentine 
Republic, Bolivia, Chile, Colombia, Costa Rica, Cuba, Ecuador, 
Mexico, and Uruguay, was required to make up the purchasing power 
of a single United States wage earner for the same hours of work.® 

The system of communications and transport has been little de¬ 
veloped and was planned less to serve the needs of communication 
between different parts of one country or between neighbouring 
countries than to connect raw material centres with ports from which 
they could be shipped. This is undoubtedly one of the reasons why 

‘For further details see George Soule, David Efr6n and Norman 
T. Ness: Latin America in the Future World (New York and Toronto, 
1945) ; and D. Efr6n : “Latin American Labor Comes of Age”, in Annals 
of the American Academy of Political and Social Science, July 1945, pp. 116 
et. seq. 

‘Cf. D. Efr6n, he. cit., p. 119. 

•Ibid., p. 121. 
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trade between the different American republics amounts to only 
8 per cent, of their total trade. 

With the exception of a few countries, such as Mexico, that have 
carried out agrarian reforms, the agrarian economy is characterised 
by a system of large landed estates, cultivated extensively and em¬ 
ploying large numbers of Native workers who are illiterate and 
usually without any legal protection in employment relations. The 
inevitable result is that vast masses of the population exist on the 
outskirts of national life and under the most primitive living and 
health conditions. 

Undoubtedly, one of the reasons for the success of the C.T.A.L. 
is that it has adapted its policies to the actual conditions existing in 
Latin American countries, as is proved by the decisions taken at its 
various congresses, in particular the Cali Congress of December 1944. 

Characteristically, the resolutions adopted by the C.T.A.L. re¬ 
garding social conditions stress, not so much the more or less tradi¬ 
tional problems of labour legislation and social insurance, as the most 
urgent problems confronting Latin America, in particular the health 
and housing of workers, education, and the position of the indigenous 
population. The Congress particularly recommended the adoption of 
programmes to incorporate the Indians into the economic, social and 
cultural structures of their respective countries. It also decided to 
convene a Latin American Indigenous Congress after the creation in 
each country of Indian trade union federations. 

But it was mainly on economic problems that the C.T.A.L. con¬ 
centrated its efforts. Even at its Constitutional Congress in 1938 it 
stated that its fundamental object would be to unify the trade union 
movement on a national, continental, and international level and to 
win complete economic and political independence for Latin American 
nations as a means of raising the standards of living of the great 
masses of the population.^ 

In accordance with these policies, the executive committee of the 
C.T.A.L. submitted to the Cali Congress a special report on “the 
economic situation after the transition period”, the central thesis of 
which was that the industrialisation of Latin America is the basic and 
essential condition for its economic development and for the con¬ 
solidation of its democratic institutions. To achieve this object, it 
recommended, among other things, that State development bodies, 
national, continental and international in character, should be set up, 
financed by Government and private capital and given the task of 


‘Vicente Lombardo Toledano: fVAat Does the C.T.A.L. Mean? (Con¬ 
federation of Latin American Workers, 1944). 
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working out and co-ordinating development programmes for the dif¬ 
ferent countries of Latin America. 

The importance which the C.T.A.L. attaches to the rapid indus¬ 
trialisation of Latin American countries is shown, not only in its 
declaration of principles, but also in the definite agreements for col¬ 
laboration between employers and workers made in the various re¬ 
publics in pursuance of its directions. 

The agreement reached on 7 April 1945 in Mexico, between 
representatives of the Confederation of Mexican Workers on the one 
hand, and representatives of the Chambers of Commerce and the 
Chambers of Processing Industries on the other, is particularly no¬ 
table in this respect. According to its terms the parties declare that 
they will work together to secure the full economic autonomy of the 
country, its economic development and the raising of the material 
and cultural standards of living of the great masses of the people. 
They therefore renewed the “no strike” agreement made during the 
war but emphasised that neither party was giving up its legitimate 
interests or any rights assured to it by the laws in force in the 
country. 

At the extraordinary Congress held in Paris at the time of the 
World Trade Union Conference, the C.T.A.L. adopted a resolution 
in which it urged all its affiliated national organisations to make si¬ 
milar agreements with the employers of their countries, that is, agree¬ 
ments to work out together and to implement economic development 
programmes to accelerate the industrialisation of Latin American 
countries. In the consideration attached to this resolution the Congress 
stated that only national unity could provide a firm basis for rapid 
industrialisation and that this unity must include direct agreements 
between employers’ and workers’ organisations. 

These examples are sufficient to show that, in the opinion of the 
most representative Latin American labour organisation, industriali¬ 
sation — the industrial revolution — of Latin America is the neces¬ 
sary first condition for continued improvement in the workers’ stan¬ 
dard of living. It is to achieve this object that it seeks to enlist the 
direct assistance of Governments and of employers’ organisations. 

The tendency towards establishing the closest possible collabora¬ 
tion between Governments and occupational organisations should be 
noted particularly, because it helps to explain why legislation in 
Latin American countries intervenes much more directly and sys¬ 
tematically in industrial relations than in North American countries. 
In fact, in many countries, the labour movement is considered the 
natural ally of the Government, which endeavours to encourage its de- 
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velopment by all the means in its power. In this Report it will be seen 
that in some cases legislation governs all phases of industrial relations 
even to the smallest detail. It is usually designed to support the 
efforts of the occupational organisations themselves, but in some 
countries it assumes the form of a more or less benevolent guardian¬ 
ship. 


Trade Unionism in North America 

More than 14 million wage earners are organised in the United 
States in two powerful trade union centres: the American Federa¬ 
tion of Labor (A.F. of L.) and the Congress of Industrial Organiza¬ 
tions (C.I.O.), and in two autonomous organisations, the United 
Mine Workers of America^ and the Railroad Brotherhoods. Accor¬ 
ding to the most recent statistics published by these organisations at 
the end of 1944 the A.F. of L. had 6,806,820 members, the C.I.O., 
6,000,000, the United Mine Workers of America, 600,000, and the 
Railroad Brotherhoods, 345,000. 

The Canadian trade union movement developed along parallel 
lines. The most powerful organisations are the Trades and Labour 
Congress, which at the end of 1944 had 284,732 members, and the 
Canadian Congress of Labor, which had 272,146. The Trades and 
Labour Congress is affiliated to the A.F. of L. and the Canadian 
Congress of Labor to the C.I.O. The third federation, the Canadian 
and Catholic Federation of Labour, has a membership of 74,624, 
concentrated mainly in the Province of Quebec. 

The development of trade unionism in the United States and 
Canada kept pace with the development of the vast resources of the 
two countries in its organisational forms with the rate of their 
increasing industrialisation. 

The A.F. of L. was founded towards the end of the nineteenth 
century and was the only really representative organisation of United 
States workers until the split in 1935. For many years it favoured 
the policy of organisation by occupation (craft unionism) and attrac¬ 
ted mainly skilled workers seeking by collective organisation to pro¬ 
tect their working conditions against the competition of a largely 
unskilled floating body of immigrant workers. But, as large-scale 
mass production developed, the demand for skilled workers increased 
less rapidly than that for unskilled or semi-skilled workers, and for 


‘The United Mine Workers were recently reaffiliated to the American 
Federation of Labor. 
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these large new groups of wage earners the solidarity of the industry 
was much more important than the solidarity of crafts or trades. This 
fact was bound to be reflected sooner or later in trade union organisa¬ 
tional forms and led, first to the creation of industrial organisation 
committees within the American Federation of Labor, and later to the 
establishment, in 1935, of a new national organisation, the Congress 
of Industrial Organizations. It should be remembered, however, that 
the A.F. of L. at present includes organisation by industry, just as 
the C.I.O. includes organisation by craft or trade within the frame¬ 
work of industrial unions. 

The development of trade unionism in North American countries 
did not encounter the same obstacles as it did in Latin America, but 
it still had to overcome the often stubborn resistance of some sections 
of big business, supported in their anti-union struggles by the legal 
interpretation given to certain fundamental principles of the Constitu¬ 
tion by the law courts and particularly by the Supreme Court. 

The efforts of trade unions to organise and to secure the 
collective regulation of working conditions were considerably impeded 
by a procedure called “injunction” used in the case of labour disputes. 
In fact, many organisational activities designed to exert pressure and 
mobilise support for unions, such as solidarity strikes, picketing, 
propaganda in favour of strikes by the press or notices, and boycotts, 
were proclaimed illegal. This legal protection of the employers’ in¬ 
terests, by means of injunctions, was extended even to anti-union 
contracts, that is, to contracts according to which the employee had 
to undertake, under penalty of losing his job, not to become or to 
cease to be a member of a labour organisation. 

As is well known, this situation was entirely changed by the pas¬ 
sing of several acts, such as the Norris-La Guardia Act regarding the 
use of injunctions in labour disputes, and most important of all, the 
Wagner Act concerning industrial relations, which protected the 
right to organise and obliged employers to bargain collectively in 
good faith with their employees in order to reach collective agree¬ 
ments. 

Canadian workers were given similar protection by federal and 
provincial acts respecting industrial relations. 

However, once these legal guarantees were won, unlike the course 
of events in Latin American countries, the workers’ and employers’ 
organisations sought a solution to the fundamental problems of col¬ 
lective organisation of industrial relations in direct agreements, 
rather than in legislative intervention. In fact, probably the main 
characteristic of the recent developments in the United States (and to 
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a certain extent, of those in Canada) is that both parties made efforts 
during and after the war to prevent legal intervention in the field of 
industrial relations by concluding a series of agreements between the 
most representative organisations of employers and workers. It will 
be recalled that it was after a solemn agreement not to have recourse 
to strikes (the no-strike pledge) or lockouts during hostilities — an 
agreement reached immediately after the United States entered the 
war — that a National War Labor Board was set up, composed of 
an equal number of representatives of the public, employers, and 
workers, and was entrusted with the task of applying the Government 
wage stabilisation policy. 

Similarly, before the end of the war, the A.F. of L. and the 
C.I.O. on the one hand, and the United States Chamber of Com¬ 
merce on the other, endeavoured to work out the main outlines of a 
policy of industrial relations to which they were prepared to conform. 
They adopted “A New Charter for Labor and Management” under 
which employees undertook to support the system of private property 
and free competition as well as the right of employers to manage 
their undertakings, and the employers, for their part, undertook to 
recognise the fundamental rights of workers to organise and to bar¬ 
gain collectively. In addition, the two parties recognised the need to 
encourage technological improvements so as to secure the maximum 
labour productivity, and agreed to work together to achieve social 
security, encourage foreign trade and preserve the peace. 

With the same object in view, namely, the establishment of a 
stable system of industrial relations free from Government interven¬ 
tion, a Labor-Management Conference was convened by the President 
of the United States on 5 November 1945. Its principal task was to 
study the best methods for reducing industrial disputes to a minimum 
during the difficult reconversion period. Although the Conference did 
not reach definite conclusions on all the questions submitted to it, it 
adopted several resolutions and some recommendations thdt will cer¬ 
tainly contribute to strengthening the system of industrial relations. 

One notable resolution recommends to employers and workers 
that they abolish all discrimination as regards sex, race, religion, or 
ethnic origin in employment and trade union relations. 

Most of the other recommendations were designed to strengthen 
the system of collective bargaining and voluntary conciliation and 
arbitration. They stated that qualified representatives of both parties 
should engage in collective bargaining without delay and in good faith 
and that only in the event of its failure should conciliation and arbi¬ 
tration procedures be resorted to. The Conference proposed to 
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Strengthen the Conciliation Service in the United States by setting up 
under its Director an advisory board composed of an equal number 
of representatives of employers and workers. 

Undoubtedly the most important recommendation adopted by the 
Conference is that proposing that both parties should be obliged to 
submit disputes concerning the interpretation and enforcement of 
collective agreements to compulsory arbitration without having re¬ 
course to strike or lockout. However, the Conference, as a whole, 
categorically pronounced against compulsory arbitration as regards 
all other kinds of labour dispute. 

Finally, the Conference unanimously recommended that a per¬ 
manent joint committee composed of delegates from the most re¬ 
presentative employers’ and workers’ organisations should be set 
up and that they should be given the task of finding a solution to 
the industrial relations problems on which the Conference was not 
able to reach agreement. 

It should also be mentioned that the Canadian National War 
Labour Board in May - June 1943 carried out a nation-wide enquiry 
into wages and industrial relations. The competent Dominion and 
provincial Government services, employers’ and workers’ organisa¬ 
tions of all kinds, as well as the International Labour Office, co¬ 
operated with the Board in its work. The wartime regulations 
respecting wages and industrial relations issued afterwards have 
to a certain extent been influenced by the results of the enquiry. 

This brief summary of some of the particulary character¬ 
istic features of the trade union movement and of industrial relations 
in American countries contribute to a better understanding of 
the legal regulations dealt with in the other parts of the Report. 



CHAPTER II 


FREEDOM OF ASSOCIATION 

Freedom of association is the foundation on which -industrial 
relations may be guaranteed either by formal provisions in constitu¬ 
tions or by special laws concerning labour organisations. In this 
second chapter of the Report, therefore, first the nature of constitu¬ 
tional provisions on freedom of association and then the legislation 
by which labour organisations are governed will be examined. 


Constitutional Guarantee 

At the present time freedom of association is given some form 
of recognition in the constitutions of the vast majority of American 
countries, such as the Argentine Republic, Bolivia, Brazil, Chile, 
Colombia, Costa Rica, Cuba, the Dominican Republic, Ecuador, 
Guatemala, Honduras, Mexico, Nicaragua, Panama, Paraguay, Sal¬ 
vador, Uruguay and Venezuela. 

It is in virtue of the constitutional recognition of freedom of 
association — on condition naturally that it is made without reser¬ 
vation — that labour organisations may be freely established and 
function without fear of arbitrary intervention either from the legis¬ 
lative or the executive power. Moreover, all social classes of the 
population benefit from freedom of association, since the constitutional 
guarantee applies to all nationals of a country without distinction 
of occupation, race or creed. 

However, the majority of constitutions place certain restrictions 
on the principle of freedom of association and these restrictions 
must be briefly examined in order to understand the nature of the 
constitutional guarantee. 

In the first place, a certain number of constitutions, such as those 
of Colombia, Cuba, the Dominican Republic, Honduras, Nicaragua, 
Panama, Salvador and Uruguay, grant freedom of association to 
organisations on condition that they do not take part in activities 
which are contrary to law and order. This is a general reservation 
and even when it is not expressly stated it is always understood 
in any text granting a right or freedom. It means that organisations, 
in the exercise of their rights, must respect the laws of public order 
(the penal code, safety laws, etc.) to which all individuals and 
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groups are subject. Such reservations therefore are not intended 
as a limitation of the fundamental guarantee of freedom of association 
that employers and workers are given by the constitution. 

Some constitutions on the other hand include explicit restrictions. 
That is the case, for example, in Venezuela, where the Constitution 
states that communist or anarchist doctrines are considered to be 
contrary to independence, to political organisation, and to the social 
peace of the nation, and that therefore anyone professing, teaching 
or practising such doctrines will be considered as a traitor to the 
nation and punished in accordance with the law. The Constitution 
of Paraguay only grants freedom of association for what it calls 
useful purposes and forbids the preaching of the class struggle. 

Another group of constitutions, such as those of the Argentine 
Republic, Bolivia, Chile and Peru, expressly state that the exercise 
of freedom of association will be regulated by law. But in such 
cases the regulations cannot place the principle of freedom of associa¬ 
tion itself in question without reducing the constitutional guarantee 
to a mere promise of future legislation. 

The majority of the most recent constitutions, those of Bolivia, 
Costa Rica, Cuba, Ecuador, Guatemala and Mexico, for example, 
specifically gfuarantee freedom of association to occupational groups 
and in many cases, as will be seen below, they also guarantee the 
right to bargain collectively and to strike, thus demonstrating the 
importance that they attach to trade unionism. The Mexican and 
Ecuadorian Constitutions, in particular, state that workers and em¬ 
ployers have the right to form organisations to defend their respective 
interests and give special recognition to the rights of public employees. 
In Cuba freedom of association is recognised for employers and 
workers, but only for purposes of economic activity; in Costa Rica 
it is considered a natural right of man; and in Brazil it is guaranteed 
to all employers and workers, but only officially recognised organisa¬ 
tions are permitted to represent the occupation for which they are 
established. 

Freedom of association is not specifically mentioned in the United 
States Constitution, but it nevertheless enjoys the same protection 
as the right of assembly and the right of free expression. The 
Supreme Court decides whether or not laws are constitutional and 
on various occasions it has annulled provisions of State laws con¬ 
cerning labour organisations that tended to place undue limitations 
on freedom of association. On the other hand, the constitutions of 
several States, the State of New York among them, guarantee to 
employees the right to organise and to bargain collectively through 
representatives of their own choice. 
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From this brief analysis it may be seen that although the principle 
of freedom of association is recognised in most constitutions, its 
enforcement depends on special laws governing freedom of association 
of occupational organisations. 

Regulations concerning Occupational Organisations 

The regulation of freedom of association of occupational or¬ 
ganisations plays a particularly important part in Latin American 
countries. In fact, in most of them, the development of such or¬ 
ganisations encountered many difficulties, as was pointed out in 
Chapter I, and the Governments therefore considered that a detailed 
regulation of their status was necessary in their own interests. 

The nature of legal intervention is determined by the policy 
which the State is following in regard to trade unionism and many 
countries have tried to define their policy in general statements. 
For example, the Constitution of Uruguay states that the organisation 
of trade unions should be encouraged by law. In the Dominican 
Republic, chambers of commerce, industry, agriculture and labour, 
all official institutions, are directed to encourage the establishment 
of labour organisations. The Labour Code of Ecuador places workers’ 
organisations under the special protection of the State, while the 
Costa Rican Code states that their legal establishment is in the 
general interest and requires the competent State Secretariat to 
promote the development of the trade union movement. 

Such declarations are designed to give direction to the legislative 
authorities when trade union laws are adopted and to the administra¬ 
tive authorities when they are enforced. 

According to the legislation in force in many Latin American 
countries trade unions can only exist legally if the competent au¬ 
thority has expressly granted them recognition and legal personality. 
Such recognition is subject to a certain number of basic and formal 
conditions regarding their creation, operation, and dissolution. In 
order to gain a clear picture of their legal status, therefore, these 
conditions must be examined in detail. 


Formation of Trade Unions 
Registration 

The regulations in most countries make recognition of a labour 
organisation dependent on its registration. This registration, as will 
be seen below, is in some countries merely a publicity measure. 
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whereas in others it is used as a pretext to make previous authorisa¬ 
tion compulsory. 

In some countries, such as Cuba, Mexico, Nicaragua, Puerto 
Rico, and Venezuela, occupational organisations are required to 
submit their constitution and their administration rules to the com¬ 
petent authority to be entered in a special register kept for this 
purpose, but if the legal formalities are observed the registration may 
not be refused. In other words, legal recognition of trade unions 
does not depend on any previous authorisation. 

The systems in force in Colombia and Ecuador are roughly 
similar, with the difference, however, that the granting of legal 
personality is subject to the approval of the organisation’s statutes. 
This is also the case in Bolivia, where, although a Decree of 7 
February 1944 expressly states that the creation of a trade union 
is not dependent on any previous authorisation, according to the 
terms of the general labour law and the regulations for its enforce¬ 
ment, a trade union is considered to be legally established only when 
it is granted legal personality by a Government resolution after a 
report has been made by the General Labour Inspectorate and the 
public attorney has recommended recognition. The procedure in Chile 
is similar, since there the labour inspector must be consulted when 
the trade union is being organised. 

In Peru the Ministry of Labour decides whether or not to register 
and recognise a trade union. Its decision is based on a report of 
the competent authority containing full information concerning the 
occupational status and antecedents of persons organising the union. 
In the Dominican Republic trade unions must be recognised by the 
Department of Labour. 

The system in force in Brazil is distinguished from others by 
the fact that only recognised (official) trade unions enjoy all the 
rights and privileges granted by the regulations. In order to secure 
recognition an organisation must submit its constitution and a state¬ 
ment showing the number of members, the amount of its assets, 
and the social services which it has set up to the competent labour 
authority. Recognition is granted only when in the opinion of the 
labour authority the organisation is the most representative in the 
occupation for which it has been established.^ 

Acccording to the terms of the Argentine Civil Code an organisa¬ 
tion can obtain legal personality only if its establishment is beneficial 
to the country as a whole and the Executive Power has the right 

'Legislation recently enacted was intended to free the unions from 
Government control and, to guarantee their full autonomy, provides for the 
creation of a national trade union commission composed chiefly of union 
representatives. 
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in each case to decide whether the granting of legal personality is 
or is not in the general interest. The Act of October 1945, however, 
concerning occupational organisations states that trade unions after 
being in operation for at least six months must apply to the 
Secretariat of Labour for registration in order to be recognised. They 
are given legal personality when they are considered to be the most 
representative in the sphere of their activities. In making the de¬ 
cision the number of members paying contributions is taken into 
account. 


Basic Conditions 

Basic conditions for recognition of an organisation generally deal 
with the objectives which the organisation may pursue and with the 
requirements to which it must conform. 

Purposes 

The defence of common interests is usually considered the essen¬ 
tial purpose of a trade union to which all others are subordinate. 
However, according to the legislation of some countries, they are 
primarily agencies for collaboration between the various factors of 
production. In the Chilean Labour Code, for example, they are 
defined as organisations for collaboration between the factors con¬ 
tributing to production, and any activities prejudicial to discipline 
and good order in work are considered as being contrary to the 
spirit of the law. It is obvious, however, that labour organisations, 
in spite of legal prohibitions, will always in practice have special 
ideological tendencies that lead them to defend occupational interests 
even to the point of class struggle.' 

Definitions of trade union purposes are often supplemented by 
prohibitions. In Costa Rica the law limits their purposes exclusively 
to the defence of common interests and forbids any activity outside 
the bounds of economic and social interests. Similar provisions are 
found in the Bolivian and Chilean laws. Trade unions are expressly 
forbidden to take part in political activity in Colombia, Bolivia, 
Ecuador and Nicaragua. The Argentine Act of 1945 authorises 
official trade unions to participate in elections but only on condition 
that they accept the system of political parties in force. Intervention 
in religious questions is expressly prohibited in Ecuador and Mexico. 

The Labour Law of Venezuela forbids the affiliation of occupa- 


‘Walker Linares: Nociones elementares del derecho del trabajo (1940), 
p. 369. 
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tional organisations to other organisations or political parties whether 
national or foreign. The legislation formerly in force had required 
trade unions to reject any doctrine or ideology contrary to the 
fundamental principles of the nation or to the social system established 
by the Constitution, but the Act of 1945 merely states that asso¬ 
ciations must not be contrary to the morals, laws or fundamental 
institutions of the nation. 

The legislation in force in Brazil makes a distinction between 
unofficial occupational organisations and official trade unions and 
attributes different purposes to them. The unofficial occupational 
organisations are for the purpose of study, defence, and co-ordination 
of the economic and occupational interests of their members, whereas 
the official trade unions are obliged to include in their statutes a 
declaration that they will act as agencies for collaboration with public 
authorities and other organisations in order to establish social solida¬ 
rity and that they will subordinate their economic and social interests 
to the interests of the State. Official trade unions, as such, must 
abstain from the propaganda of doctrines incompatible with the 
institutions and interests of the nation or in favour of candidates 
for elective offices outside the trade unions; they may not affiliate 
to international organisations; and persons professing the above- 
mentioned doctrines may not be elected to executive positions. 


General Requirements 

In most countries associations are allowed to organise in the 
way they consider most suitable for their purposes. Nevertheless, in 
an effort to control labour organisations the legislation often gives 
directions and lays down certain limitations to the categories of 
persons who may enjoy freedom of association and to the occupa¬ 
tional groups that may belong to the same association. 

Categories of Persons. 

Special provisions are sometimes made regarding agricultural 
workers and public employees. 

Agricultural Hjorkers. Agricultural workers are generally placed 
in the same category legally as industrial workers, but in practice 
they come up against many special obstacles of a social or even an ad¬ 
ministrative nature that prevent their exercising their rights. This 
condition exists everywhere, although it is more or less acute accord¬ 
ing to national conditions. In some countries, such as Brazil and 
Venezuela, a solution to their difficulties is being sought by means 
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of special regulations for agricultural workers’ organisations. The 
adaptation of freedom of association to the needs of the indigenous 
population is provided for in some legislative programmes, as, for 
example, in Bolivia, but so far this has not led to any concrete results. 

Public employees. Freedom of association of public employees 
is expressly recognised in a number of countries, for example, in 
Costa Rica and Ecuador (where the Constitution now guarantees 
this freedom to all employees, whereas formerly it was only granted 
to labourers), Mexico and Nicaragua. However, in other countries, 
such as Bolivia, public employees are forbidden to form associations. 
In Venezuela the same condition exists owing to the fact that they 
are not considered as workers by the labour laws. Labourers em¬ 
ployed by public undertakings in Colombia are granted freedom 
of association, but the rights of public employees vary according to 
their status. Finally, in Chile and in Cuba neither labourers nor 
employees engaged by the State or the municipalities have the right 
to organise. 


Structure. 

The organisational structure of trade unions is determined partly 
by their own initiative and partly by the industrial development 
of the country. In general, the laws merely state that associations 
may organise as they see fit on the basis either of an occupation, 
an industry or an undertaking. However, regulations sometimes 
contain special provisions referring to works unions (all the members 
of which are employed by a single undertaking) and sometimes to 
federations and confederations. The trade union system in force in 
Brazil must also be considered separately. 

Works Unions 

At the present stage of development of trade unionism in most 
Latin American countries, works unions still play a large part and 
several countries have special regulations concerning them. In 
Colombia, Act No. 6 of 1945 states that associations made up of em¬ 
ployees in a single undertaking are the basis of trade union organisa¬ 
tion and they are the first to be granted the rights of trade unions. 
In Venezuela occupational organisations and works unions are placed 
on the same footing; but in Bolivia the formation of the latter is 
made more difficult because of a provision which states that their 
membership must comprise more than 50 per cent, of all employees 
of the undertaking concerned. 
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In some other countries restrictions have been placed on the 
formation of works unions, because it was considered that workers 
belonging to a single undertaking might not have sufficient indepen¬ 
dence as regards their employer. For this reason the United States 
Labor Relations Board was authorised to dissolve works (company) 
unions if it was convinced that they were dominated by the employer. 
Similar legislation is in force in most of the provinces of Canada. 

In some countries they are given special privileges; for example, 
works unions in Chile and works committees in Ecuador are given 
shares in the profits of the undertaking. But this privilege entails 
stricter regulations for them: they may only organise in undertakings 
that employ a minimum number of persons, 25 in Chile and 15 in 
Ecuador; and they must have as members a higher percentage of 
the employees than is required in the case of other occupational 
organisations — 55 per cent, in Chile, 50 in Ecuador In Chile they 
are on the same footing as other labohr organisations; but the 
works committees of Ecuador are really branches of the trade unions 
and their leaders must belong to the labour organisation for the 
branch of industry to which the undertaking belongs. 


Federations, Confederations and Congresses 

Trade unions may form federations which in turn may unite m 
confederations. In most countries the legislation is limited to stating 
that legally constituted trade unions have this right and that federa¬ 
tions and confederations are subject to the same rules as trade 
unions themselves. However, in Chile only organisations in the same 
occupation may form federations. In Bolivia the law charges depart¬ 
mental federations and national confederations particularly with the 
task of maintaining relations with public authorities. 

In the course of their duties national trade union centres hold 
workers’ congresses. In many countries the authorities have supported 
their efforts in this direction by giving them grants, travelling facili¬ 
ties, etc. In Colombia, a special law makes the Ministry of Labour 
responsible for encouraging trade union congresses and directing their 
work. 


Brazilian Trade Union System 

In Brazil the trade unions are placed on the same footing as 
institutions of public law and the Government determines the forms 
of organisation they must adopt, the economic or occupational groups 
for which they must be established, and the territorial scope of each 
union. Five trade unions or more may form a federation for some 
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economic groups and the federations in turn must organise local 
trade unions. Three federations or more may form a confederation, 
but the number of confederations is limited by law to seven, one 
each for industry, commerce, sea, river and air transport, land 
transport, communications and publicity, credit undertakings, and 
education. The President of the Republic may order trade unions to 
form federations under penalty of being deprived of their privileges as 
official unions. Agriculture and the liberal professions come under 
a special system. 


Formal Conditions 

The granting of recognition to an association is also dependent 
on its fulfilment of certain formalities, such as the submission of 
rules, bye-laws and other documents prepared in accordance with 
legal provisions. In a number of countries these legal requirements 
are reduced to a strict minimum as, for example, in Cuba, Ecuador, 
Mexico and Nicaragua. In other countries there are very detailed 
provisions, all of which it is imposible to mention. However, two 
kinds of measures may be noticed, the first designed to ensure some 
degree of democracy within the trade union, and ihe second to 
give publicity to its formation. The first kind of measures are found 
in several countries where trade unions are required to include in 
their statutes clauses providing for secret ballot and individual voting 
in general assemblies, particularly when members of committees, 
boards, etc., are to be appointed (Brazil, Chile, Costa Rica). As 
regards the second kind of measures, the employer in Colombia and 
Chile must be notified of the formation of a works union; that of an 
occupational association must be published in the press in Chile; 
and a list of registered members must be presented to the authorities 
in Bolivia, Chile, Cuba and Peru. 

Operation of Trade Unions 

According to the principle of freedom of association occupational 
organisations are free to operate within the bounds set by public 
order. But just as the formation of a trade union is the occasion 
for Government intervention, although to a varying extent according 
to country, its activities may also be subject to certain restrictions. 
Very often the State reserves the right to intervene to ensure that 
the union functions in accordance with the principles that govern 
its constitution. Depending on the legal system in force, this super¬ 
vision may affect only the application of the principle of freedom 
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of association, or it may amount to a complete subordination of 
trade unions to the Government. 

The methods of supervision provided in diflferent legislations 
will be briefly examined below. However, as they are essentially 
administrative measures it must be remembered that they can only 
be judged by their actual effect. In practice measures that are 
apparently designed to restrict trade union activity may serve to 
help weak and inexperienced organisations, whereas those adopted 
to encourage and protect trade unionism may result in oppressive 
interference. Under these circumstances the nature of the control 
depends on the spirit in which it is applied and in the last analysis 
it is a Government’s general policy that determines whether the 
legislation will help or hinder trade unionism. 

It should be pointed out first that in some countries there are 
no special legal provisions relating to supervision. This is the case 
for example in Ecuador and Nicaragua. According to the Argentine 
Act of 1945 “the State may not intervene in the direction or ad¬ 
ministration of an occupational association whether it is recognised 
or not, but it may require authorisation for the holding of meetings 
in public places’’. Others provide special protection: for instance, 
the main duty of the authorities, according to the Mexican Labour 
Code is to protect the trade unions, and in Colombia Government 
officials interfering in trade union meetings are liable to penalties 
laid down by the Penal Code. 

In most countries measures of supervision deal particularly with 
(1) the requirement that trade unions submit certain information 
to the authorities; (2) the direct intervention of authorities in their 
administration; and (3) financial supervision. 

Submission of Information 

The Mexican Code obliges trade unions to furnish information 
required by the labour authorities, but on condition that such in¬ 
formation deals exclusively with their activities as trade unions. A 
similar provision is included in the Labour Code in Costa Rica. 
On the other hand, according, to the laws of Chile, Cuba and 
Venezuela, trade unions must furnish any information that is re¬ 
quested by the competent authorities. Sometimes, as in Bolivia, 
Brazil, Cuba, Costa Rica, Peru and Venezuela, the law includes 
special requirements, such as that full reports on their membership 
must be submitted at regular intervals to the authorities or that 
their registers must be kept at the disposal of the Labour Inspectorate. 
In most countries trade unions must notify the authorities of any 
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changes in the composition of their executive committees and of 
amendments to their statutes. 


Direct Intervention of the Authorities in Administration 

In some countries Government intervention in administration 
occurs as a result of a general clause. This is the case in Costa Rica, 
where the labour authorities are obliged to maintain strict super¬ 
vision over trade unions, but only to ensure that they conform to the 
law. 

The Chilean Code states that occupational associations are subject 
to supervision by the General Labour Inspectorate. In Peruvian 
law there is a similar provision. The competent authority in Panama 
must keep a register of duly established workers’ organisations in 
which the number of persons who join and who withdraw is recorded. 

For purposes of supervision the Labour Code of Costa Rica 
gives the competent officials the right to enter trade union premises. 
They are authorised to attend trade union meetings in Bolivia, Chile 
and Cuba. Elections, in particular, must be held under the supervision 
of the authorities in Chile and in Brazil. In the latter country the 
Minister of Labour must approve of the pefsons elected, otherwise 
he may suspend or dismiss them and hold new elections, or even 
arrange to have the association administered by delegates of the 
Ministry. 


Financial Supervision 
Administration of Funds 

Bolivian and Chilean laws state specifically that the property of 
a trade union does not belong to its members but to the union itself. 
No official supervision is provided for in Ecuador or Mexico; the 
members themselves are responsible for supervising finances. Some 
countries (Colombia, Chile, Nicaragua and Peru) provide as a 
security measure that funds must be deposited in a bank or a savings 
fund; and in Venezuela the administration of mutual insurance funds 
is regulated. 

Funds must not be utilised for any purpose other than those 
authorised by the statutes and the laws in Bolivia and Venezuela. 
In Chile, as a result of the definition of trade union purposes, the 
use of funds for any form of resistance such as strikes or lockouts 
is expressly forbidden. 
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Inspectiok 

The above-mentioned general clauses refer also to financial 
inspection and authorise the labour authorities to examine the financial 
position of unions in Peru, and the management and use of federation 
and confederation funds in Venezuela and Cuba. In Colombia inspec¬ 
tion is limited to cases in which the employer deducts trade union 
contributions from wages and pays them directly to the organisation 
in accordance with a decision taken by a two-thirds majority of its 
members: inspection is, however, suspended when labour disputes 
occur. It must also be noted that the model statutes drawn up by the 
Department of Labour to facilitate the formation of trade unions 
contain a clause according to which the treasurer's accounts must 
always be available for examination by the competent officials. In 
Chile, Costa Rica and Venezuela a semi-annual financial report 
must be submitted to the labour authorities. 

In Chile and Brazil financial inspection is particularly strict. In 
the latter country the proposed budget must be sent to the Ministry 
of Labour for approval, together with a report on the previous fiscal 
period. The methods of accounting must conform to regulations 
established by law, and misuse of funds is treated as an offence 
against the national economy. In Chile the Labour Inspectorate must 
keep a register in which is recorded the financial position, income, 
and expenditure as well as the assets of trade unions. The budget 
approved by the general assembly must be submitted for the approval 
of the Labour Inspectorate, and funds in excess of 2,000 pesos may 
not be invested without authorisation. The accountancy methods 
must be organised so as to facilitate inspection, and books and records 
must be submitted to the inspector at six-month intervals or at any 
other time on his request. Finally, in the case of works unions, all 
operations connected with profit sharing must be carried out with 
the assistance and under the supervision of the Labour Inspectorate. 


Dissolution of Trade Unions 

It has been seen that trade unions must satisfy certain conditions 
in order to receive legal recognition. It follows that when a union 
no longer conforms to the legal provisions it is liable to lose its legal 
status, that is to say, the competent authority may annul its registra¬ 
tion or withdraw recognition or approval of its rules and bye-laws. The 
loss of legal status amounts in practice to forced dissolution, unless 
the legislation authorises the union to continue as a purely de jacto 
organisation. 
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In Ecuador and Mexico there are no provisions relating to dis¬ 
solution. In Nicaragua annulment of registration is caused primarily 
by direct or indirect intervention in politics. In the Argentine Republic 
the violation of any legal provision is punishable by loss of legal 
personality. Withdrawal of recognition is the most serious penalty 
imposed in Brazil for trade unions that no longer satisfy the con¬ 
ditions for their continued existence, fail to carry out decisions of the 
President of the Republic respecting the organisation of unions on a 
higher level, or fail to conform to directions of an economic character. 

The dissolution of trade unions is the object of special provisions 
in Bolivia, Chile, Costa Rica, Colombia, Cuba and Venezuela. It is 
decreed by the Executive Power in Bolivia, Chile and Venezuela, 
but in the last-named country, recourse may be had to the Supreme 
Court of Appeal. In Costa Rica the labour court is the competent 
authority. In Colombia dissolution is theoretically a legal matter, 
but if a trade union interferes in politics the General Labour Directo¬ 
rate may order it. The Cuban Government may dissolve a trade union 
that does not conform to the law,' but, according to the terms of 
the Constitution, the courts must make a final ruling. 

In North American countries, the United States and Canada, the 
question of the legal recognition of trade unions is not as important 
as in Latin American countries. Occupational organisations in virtue 
of trade union laws may be established without previous authorisation 
and may organise their administration without interference from the 
public authorities. The Province of Quebec (Canada) is the only 
exception; there legal personality is granted to trade unions by law, 
but recognition does not depend on either basic or formal conditions 
that might endanger the autonomy of unions in respect to public 
authorities. There are, moreover, in the legislation of some of the 
48 States of the United States and the 9 provinces of Canada, 
certain formalities for registration, but none of them is of a nature 
to hamper the free formation or activity of trade unions. It has 
therefore not been thought necessary to deal with them here. 

In fact, as will be seen in Chapter III of this Report, the 
legislation in the United States and Canada is directed principally 
to finding methods of protecting the freedom of association or, in 
other words, the right to organise of trade unions. 



CHAPTER III 


PROTECTION OF THE RIGHT TO ORGANISE 
AND COLLECTIVE BARGAINING 

The fundamental idea behind the demand for freedom of asso¬ 
ciation or the right to organise is that only employers’ and workers’ 
organisations that are independent of public authorities are in a posi¬ 
tion to play their true part in a free economy, that is, to fix wages 
and other conditions of work by means of free collective bargaining. 
But every attempt at collective regulation of conditions of work is in 
danger of being condemned to failure in advance if the parties to the 
collective bargaining are left free to hinder freedom of association or 
to refuse to take part in good faith in discussions held with a view 
to drawing up collective agreements. In many countries, therefore, 
it has been found necessary to make laws to protect the right to or¬ 
ganise and to oblige the parties to bargain collectively. 

The need for such intervention was particularly stressed in the 
preamble to the National Labor Relations Act of 5 July 1935. 

The denial by employers, it states, of the right of employees to 
organise and the refusal by employers to accept the procedure of 
collective bargaining lead to strikes and other forms of industrial 
strife or unrest which have the intent or the necessary effect of bur¬ 
dening or obstructing commerce. 

The inequality of bargaining power between employees who do 
not possess full freedom of association or actual liberty of contract 
and employers who are organised in the corporate or other forms 
of ownership association substantially burdens and affects the flow of 
commerce and tends to aggravate recurrent business depressions by 
depressing wage rates and the purchasing power of wage earners in 
industry and by preventing the stabilisation of competitive wage rates 
and working conditions within and between industries. 

Experience has proved that protection by law of the right of 
employees to organise and bargain collectively safeguards commerce 
from injury, encourages practices fundamental to the friendly ad¬ 
justment of industrial disputes, and restores equality of bargaining 
power between employers and employees. 

The National Labor Relations Act — and following it many Acts 
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in the different States of the United States and in the provinces of 
Canada — unite in single texts laws that protect the employees’ 
right to organise and to bargain collectively with an employer or 
organisation of employers. 

In this chapter therefore, measures taken to protect the right 
to organise will first be examined and then those designed to place 
at the disposal of the parties concerned special procedures for col¬ 
lective bargaining will be dealt with. 


Protection of the Right to Organise 

Measures to protect the workers’ right to organise may be divided 
into two principal groups, according to the nature of the attacks to 
which it may be exposed: protection of the individual worker, and 
protection of the labour organisation. In the third place, laws regu¬ 
lating the relations between trade unions and unorganised workers 
or those affiliated to rival organisations will be examined. 


Individual Workers 

It is at the time of hiring or during tenure of employment that 
the individual worker’s right to organise may be placed in question. 
The employer may, in the first place, make hiring depend on the 
express condition that the worker is not or ceases to be a member of 
a trade union; in the second place, he may, during the tenure of 
employment, subject the organised worker to discrimination in com¬ 
parison with the unorganised; finally, he may dismiss an employee or 
threaten him with dismissal merely because he is a trade union mem¬ 
ber, official, or leader, or is taking part in legal trade union activity. 

At the present time such measures are forbidden by the legislation 
of many countries. It will be sufficient here to cite a few characteris¬ 
tic examples. 


Discrimination during Hiring and Tenure of Employment 

In several countries, such as Canada, the United States and Vene¬ 
zuela, the employer is forbidden to refuse to employ a worker be¬ 
cause he is a member of a trade union. In Brazil, Canada, Costa Rica, 
the Dominican Republic, Ecuador, Mexico, Nicaragua and the United 
States he is also forbidden to exert any kind of pressure on a worker 
to make him give up his trade union membership. Finally, in Brazil, 
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Colombia, Canada and the United States any discrimination between 
organised and unorganised workers as to working conditions or 
wages is expressly forbidden. 


Unjair Dismissal 

In dealing with the unfair discharge of workers a distinction 
should be made between two classes of protective measures: those of 
a repressive nature that are limited to providing penalties in the case 
of unfair discharge and others of a preventive nature that provide for 
establishing a special procedure to which the employer must conform 
when he wishes to discharge an employee. 


Prohibition 

The employer who discharges or threatens to discharge a worker 
because he is a member of a trade union is guilty of an “unfair 
labour practice’’ according to the legislation in force in Canada and 
the United States. Similar provisions exist in Brazil, Bolivia, Costa 
Rica, the Dominican Republic, Ecuador, Mexico and Nicaragua 
In Brazil, the employer is liable to fine, if he dismisses, suspends or 
demotes an employee in order to prevent him from joining a recog¬ 
nised trade union, from organising such a union, or from exercising 
his rights as a trade union member. In all such cases of discharge the 
worker has the right to compensation as fixed by law, unless he has 
committed a penal offence. 

In Colombia the employer is held to have committed an offence 
when he dismisses without good reason in the course of one year 
a sufficiently large number of permanent organised workers to change 
the proportion of organised and unorganised workers to the detri¬ 
ment of the former. The same rule applies in the case of an employer 
who changes conditions of work to the prejudice of organised 
workers. 


Regulation 

The enforcement of provisions forbidding the dismissal of workers 
because of trade union affiliation may be difficult, since the reason 
for discharge is usually not openly expressed. Protection is there¬ 
fore more effective if the legislation establishes a special procedure 
for the employer to follow when he wishes to discharge a member of 
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his staff. In some countries discharge for other than “good reason” 
(Mexico, for example), or the ending of a contract of employment 
by the employer (Cuba>, is valid only if a labour authority gives its 
consent to the proposed measure. In such circumstances the worker 
is protected against unjust dismissal and any worker who is the 
object of discrimination is authorised to break his contract of employ¬ 
ment without notice and is, in addition, entitled to three months’ 
wages (Mexico, for example). 

The laws in Colombia place workers who are in the process of 
forming a trade union under the special protection of the State. The 
employer who wishes to discharge or transfer such a worker or to 
change conditions of work to his detriment must apply for the pre¬ 
vious authorisation of a labour judge, who will only give this authori¬ 
sation if the employer proves that there are good reasons for the mea¬ 
sure and after he has deposited, as guarantee, a sum equivalent to the 
wages to be paid. In order to benefit from this protection the per¬ 
sons concerned, who must number at least 25 — the minimum pre¬ 
scribed for organising a trade union — must give notice to the em¬ 
ployer of their intention to form a union. They then enjoy this pro¬ 
tection until the union is legally constituted or for a maximum of 
three months. 


Discrimination against Trade Union Officials 

Workers who are executive or administrative officials in a trade 
union are particularly exposed to reprisals on the part of the em¬ 
ployer, and since such organisations can only work properly if the 
members of their committees who continue to work in the under¬ 
taking are protected against discrimination the legislation of several 
countries gives them special protection. 

Brazilian, Ecuadorian and Mexican laws specify that trade union 
officials have the right to absent themselves from work without pay 
in order to perform t^eir union duties; if they are permanent officials 
their jobs in the undertaking must be kept for them (Ecuador, 
Mexico). In Brazil they must not be transferred to a workplace where 
it would be difficult to perform their union tasks; if the worker gives 
his consent to such a transfer, he loses his mandate from the union. 

Special protection is also given against the dismissal of workers 
who are members of executive committees of trade unions in Bolivia, 
Chile, Colombia and Venezuela. In Ecuador this protection extends 
to officials of works’ committees and all other workers’ organisations. 
In all these countries dismissal is allowed only if the employer can 
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give good reason according to the terms of the law and if the com¬ 
petent labour authority gives its authorisation. In Ecuador the em¬ 
ployer cannot dismiss a worker who is on the executive committee of 
a trade union unless he pays him a year’s wages. In Chile, Colombia 
and Venezuela the number of persons given protection is limited 
(5 members and 5 substitutes as well as members of subcommittees 
in Colombia, 5 in Chile, and 7 in Venezuela). The protection is ex¬ 
tended for a specified period after the end of the term of office, 3 
months in Colombia and Venezuela and 6 months in Chile. In Vene¬ 
zuela, however, the 7 officials may hold office only for a period of 
2 years and may be re-elected only after 2 years have elapsed. The 
same provisions apply in the case of transfer or “indirect discharge’’ 
in Bolivia, Colombia, Ecuador and Venezuela. 


Occupational Organisations 

The main purpose of attacks on the freedom of association of 
labour organisations is to cause the breakdown or at least to increase 
the difficulty of collective bargaining. To offset this danger the laws 
of various countries expressly forbid employers or organisations of 
employers to interfere directly or indirectly with the formation or 
administration of any labour organisation, or to refuse to hold dis¬ 
cussions with a view to making collective agreements. 


Formation and Administration 

The principle of the non-intervention of employers in the for¬ 
mation and administration of trade unions is sometimes formulated in 
general terms, as, for example, in Ecuador, where the Labour Code 
enjoins employers to respect workers’ organisations. In Brazil, per¬ 
sons who are not members of a recognised trade union are forbidden 
to interfere in its administration and, according to the Penal Code 
of Colombia, any person who creates obstacles to a meeting or assem¬ 
bly or prevents the exercise of rights arising from the Trade Union 
Act is liable to punishment. 

Canadian and United States legislation is aimed directly at employ¬ 
ers and forbids them to interfere in workers’ organisations. The Na¬ 
tional Labor Relations Act, for example, describes as “unfair practices” 
and accordingly forbids any acts designed “to dominate or interfere 
with the formation or administration of any labour organisation or 
contribute financial or other support to it”. It is on this clause that the 
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National Labor Relations Board based itself in ordering the dissolu¬ 
tion of company unions which it was convinced were dominated by 
the employer. 

Bolivian legislation provides for punishing any employer who 
directly or indirectly prevents his employees from freely taking part 
in trade union activities. Similarly in Nicaragua and Venezuela em¬ 
ployers are liable to penalties if they place obstacles in the way of the 
free exercise of the right to organise. 


Recognition of Organisations and Conclusion of 
Collective Agreements 

The legislation of some countries places the refusal of the em¬ 
ployer or organisations of employers to recognise workers’ organisa¬ 
tions as the spokesmen of their members and to negotiate with them 
for the purpose of making collective agreements in the same category 
of offence as interference in the formation and administration of trade 
unions. 

For example, the United States National Labor Relations Act 
forbids any acts which impede the right of employees to free asso¬ 
ciation, to form their own organisations, to make collective agree¬ 
ments through representatives of their own choice and to engage in 
concerted activities for the purpose of protecting their occupational 
interests. As may be seen, this provision is extremely comprehensive 
and covers any acts that would have the effect of impeding the em¬ 
ployees’ right to strike. The Act also includes as an unfair labour 
practice refusal to bargain collectively with qualified representatives of 
employees. 

In several Canadian provinces freedom of association is given even 
greater protection. For instance, the Saskatchewan Trade Union Act 
considers that it is an unfair labour practice for an employer or an 
employer’s agent to refuse to bargain with representatives of a trade 
union representing the majority of the employees, to refuse to nego¬ 
tiate during working hours with a representative of a trade union 
with which he has a collective agreement, to maintain a system of 
industrial espionage or to employ any person to spy upon a member 
or upon proceedings or offices of a labour organisation. 

In Mexico, Colombia and Venezuela any employer whose em¬ 
ployees belong to a trade union is obliged on their request to hold 
discussions with them for the purpose of making a collective agree¬ 
ment. 
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Regulation of Relations between Trade Unions 
AND Unorganised Workers 

In the examples cited in preceding sections the various Govern¬ 
ments were endeavouring to protect organised workers or labour 
organisations against any attacks on their right to organise of which 
employers, their agents or employers’ organisations might be guilty. 
In this section measures taken by Governments to provide for the 
preferential treatment of the most representative trade unions, or, 
on the other hand, to protect unorganised workers, or workers af¬ 
filiated to rival organisations against certain forms of pressure on the 
part of trade unions, must be examined. 

Preferential Treatment of Trade Unions 

The regulation of industrial relations will not achieve its maximum 
effectiveness unless it is based on stable organisations that are actually 
in a position to fulfil the obligations they undertake when making 
collective agreements. This means that labour organisations should 
be able to count on the support of all employees who benefit from 
the agreements. But as long as employers are free to choose their 
staff from among organised or unorganised workers, the stability of 
labour organisations and consequently of industrial relations will be 
precarious. To offset this danger several countries have adopted laws 
designed to support, or at least not to hinder, the efforts made by 
trade unions to exercise some control over the hiring of staff, in par¬ 
ticular when they try to obtain from the employer union security 
clauses that give preference to organised workers or even provide 
that only union workers may be hired. 

Under the United States Labor Relations Act, a trade union may 
force the employer to accept union security clauses if it is the most 
representative of the employees as defined by the Act. Although it 
is impossible here to analyse this development, it should be pointed 
out that these clauses may merely oblige employees who are members 
of a contracting union to maintain membership — under threat of 
dismissal — for the duration of the collective agreement (maintenance 
of membership clause), or they may specify that only members of the 
contracting trade union may be engaged by the undertakings covered 
by the collective agreement (closed shop clause). In other words, 
the parties may l^ally establish a monopoly in employment for the 
benefit of a special trade union on condition that agreements to this 
effect have been freely reached and that according to the terms of the 
Act the trade union concerned is qualified to represent the employees. 

The same conditions exist in most Canadian provinces. 
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Protection of Unorganised Workers and of Workers 
Affiliated to Rival Organisations 

The legislation of most countries does not include any special 
provisions for the protection of unorganised workers. It was un¬ 
doubtedly considered that their rights are sufficiently protected by 
the provisions of common law included in penal codes, whieh pro¬ 
hibit acts of violence or intimidation designed to limit the individual’s 
freedom of choice and action. 

However, the regulations in some States of the United States and 
provinces of Canada include as an unfair labour practice for any em¬ 
ployee or person working for a labour organisation to “use coercion 
or intimidation to encourage or discourage membership in or activity 
in or for an organisation” (such activity includes strikes). These 
restrictions do not apply in cases where the employees, in virtue of a 
union security clause which has been freely entered into by the 
parties to a collective agreement, are obliged as a condition for em¬ 
ployment to maintain membership in a union or to join it. 


Collective Bargaining Machinery 

Measures that merely protect the right to organise are often use¬ 
less unless legislation places at the disposal of the parties concerned 
procedures that are especially designed to ensure the enforcement 
of such measures. Experience has shown that ordinary law courts 
are unsatisfactory because they work too slowly and thus do not pro¬ 
vide the prompt solution to labour disputes which is necessary in the 
general interest. 

In some countries of Latin America special labour courts have 
been set up to deal with labour disputes. Since they also have the 
task of making decisions in the case of individual and collective in¬ 
dustrial disputes arising from the interpretation and enforcement of 
collective agreements, they will be described in the chapter on col¬ 
lective agreements. But in the United States, as in Canada, the Gov¬ 
ernment set up special bodies to protect the right to organise and to 
facilitate collective bargaining. They are called labour relations boards 
and have played a major part in the development of industrial rela¬ 
tions in North American countries. It is, therefore, necessary to give 
a brief description of their powers and activities, even though it is 
not possible here to give a detailed analysis of the extremely large 
and complicated body of laws that has grown up as a result of their 
intervention in labour disputes. 
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Labour Relations Boards 
Composition and Organisation 

In the United States the National Labor Relations Board is com¬ 
posed of 3 members who are appointed for 5 years by the President 
with the advice and consent of the Senate. They may not be reap¬ 
pointed when their term of office expires. This composition was de¬ 
termined on in order to have a body that was entirely independent of 
the parties concerned, undoubtedly because of the judicial and quasi¬ 
judicial functions that it was called upon to fulfil. In Canada, on the 
other hand, the National War Labour Relations Board set up for 
the duration of the war, but still continuing to operate, is composed 
of a chairman and vice-chairman and 8 representatives of employers 
and workers, all appointed by the Governor in Council. The em¬ 
ployers’ and workers’ representatives are thus directly associated 
with the work of the Board but the influence of the 2 Government 
representatives is decisive, since they are always in a position to 
cast the deciding votes in case of an equal division between employers 
and workers. 

The National Labor Relations Board in the United States, like 
the Canadian Board, is assisted by a staff of technicians and experts 
whom it usually appoints itself. For example, it appoints an executive 
secretary and such attorneys, examiners, regional directors and other 
employees as it finds necessary for the performance of its duties. The 
Board was particularly authorised to establish the regional, local or 
other agencies that were needed from time to time. Many regional 
boards under regional directors have been set up throughout the 
territory of the United States and are at present in a position to inter¬ 
vene rapidly in any disputes that may arise. In Canada, regional 
labour relations boards were established in each province on the model 
of the National War Labour Relations Board, with the exception, 
however, of British Columbia, where the duties assigned to these 
boards in other provinces were entrusted to the Minister of Labour. 

The National Labor Relations Act of the United States, because 
of the limits fixed to the power of the federal Government by the 
“commerce clause’’ of the Constitution, applies only to undertakings 
engaged in interstate commerce and therefore does not affect purely 
local industry or commerce. To overcome this difficulty most of the 
industrial States have adopted acts based, at least in their main prin¬ 
ciples, on the federal Act, but applying to all undertakings outside 
the competence of federal regulation. The Order in Council which 
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established the National War Labour Relations Board in Canada is 
supposed to apply only to war industries. But in virtue of agree¬ 
ments reached between the federal and provincial authorities other 
industries also fall within the jurisdiction of regional boards. In ad¬ 
dition, several provinces — Ontario, Saskatchewan and Quebec, in 
particular — have established provincial labour relations boards. 


Powers 

In the United States, as in Canada, labour relations boards have 
two principal tasks : to investigate all attacks made on the right to 
organise — such attacks are called in both countries unfair labour 
practices; and, in case of jurisdictional disputes, to appoint trade 
union representatives to take part in collective bargaining. 

The first of these tasks is essentially of a judicial, the second of 
an administrative character. It is therefore necessary to examine them 
separately. 


Suppression of Unfair Labour Practices 

The National Labor Relations Board, like the Canadian Board, 
is given exclusive power to investigate all accusations of unfair labour 
practices made against an employer, his agents or an organisation of 
employers. Since these practices have been discussed in the section 
dealing with protection of the right to organise, it is sufficient here 
to recall that they are all activities of employers designed to subject 
the individual employee to discrimination at the time of hiring or 
during the tenure of employment, to interfere in some way in the for¬ 
mation or administration of a labour organisation, or to refuse to 
bargain collectively in good faith with a view to making a collective 
agreement. 

By formally removing labour disputes, which more than any 
others are likely to have a serious effect on the national economy, 
from the competence of ordinary law courts, the legislative power of 
the United States and Canada wished to ensure the prompt solution 
of such difficulties through the intervention of labour relations boards 
especially set up for the purpose. It is for this reason that the pro¬ 
visions of the Acts are limited to conferring on the boards the neces¬ 
sary powers for carrying out their tasks, and that it is expressly 
stated that the boards do not have to conform to the rules of pro¬ 
cedure required by common law. 

In the exercise of their duties the boards and their agents may 
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summon any person accused of an unfair labour practice to appear 
before them within a specified space of time. They may also carry on 
any investigation which they judge useful and may call witnesses 
for this purpose. If witnesses refuse to appear the United States 
Labor Relations Board may subpoena them by means of regular legal 
channels and they must obey or become liable to penalties for contempt 
of court. In Canada, the labour relations boards and their agents have 
the same power to summon witnesses and question them under oath 
or otherwise. 

Decisions made by the United States National Labor Relations 
Board are only enforceable when they are confirmed by a federal court 
in the place of residence of the defendant. The court may, after 
examining the appeal of the Board or the plaintiff, modify the decision 
of the Board partially or totally, or reject it Decisions of federal 
courts also are subject to revision by the Supreme Court. However, 
facts that are established by the Board, if they are supported by proof, 
cannot be put in question by the courts. In Canada decisions of the 
labour relations boards are not open to appeal as far as the sub¬ 
stance of the decision itself is concerned. 

Regulations of some of the States of the United States and 
provinces of Canada provide for penal sanctions, usually fines, and, 
in some very exceptional cases, imprisonment. But it is the civil 
sanctions that have been employed most effectively. They consist 
principally in ordering the reinstatement of the employee injured as 
a result of an unfair labour practice in his former rights and privi¬ 
leges ; for example, his re-engagement if he has been discharged, and 
payment of wages for the time lost. 

The intervention of labour relations boards to prevent attacks on 
the right to organise has been particularly effective. The number of 
disputes caused by such attacks has in fact shown a constant tendency 
to decrease, which seems to prove that the majority of employers in 
the United States, as in Canada, have accepted the fact of trade 
unionism and the principle of collective bargaining. 


Appointment of Trade Union Representatives for Collective Bargaining 

This second duty of the labour boards naturally assumes great 
importance in countries where the trade union movement is divided 
into rival organisations that are necessarily in competition on the 
employment market, particularly when there is question of con¬ 
cluding collective agreements. Obviously it is in the interests of the 
country as a whole, of the parties concerned, and of the individual 
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workers that inter-union or jurisdictional disputes should be settled 
by democratic procedures rather than by resorting to force. For this 
purpose the United States Act — and following this example the 
Canadian — provides that the workers’ representatives appointed for 
the purpose of collective bargaining by the majority of the employees 
of a contracting unit (a unit may be constituted either by an industry, 
one or several undertakings or certain departments of an under¬ 
taking) will be the qualified representatives of all employees for the 
purpose of reaching collective agreements concerning wages, hours 
and other conditions of work. If a dispute arises concerning the re¬ 
presentation of the parties the board may investigate the matter and 
signify to the parties concerned in writing the name or names of the 
representatives appointed. If, after such enquiry, there is still doubt 
as to which trade union is the most representative, the competent 
labour relations board will proceed to hold under its own supervision 
an election by secret ballot in which all the employees concerned have 
the right to vote. The union winning the election will represent all 
employees — even those who are not members or are members of a 
rival organisation — in collective bargaining and all employees will 
benefit from changes in wages or other work conditions that are 
gained by the ensuing collective agreement. 

As may be seen, an excellent solution of the problem of inter- 
union competition has been found by applying the majority principle 
of political democracy to the field of industrial relations. 

In short, owing to the institution of special procedures for col¬ 
lective bargaining, the countries of North America have succeeded, 
if not in eliminating, at least in considerably reducing the number and 
gravity of disputes for trade union recognition and of jurisdictional 
disputes, which in the past have caused the loss each year of several 
million work days. It is therefore no exaggeration to say that the 
setting up of labour relations boards marked a turning point in the 
development of industrial relations in the United States and Canada. 



CHAPTER IV 


CONCILIATION AND ARBITRATION 

As was seen in the last chapter. Governments have found it 
necessa,ry to establish special collective bargaining machinery as an 
alternative to collective pressure methods when direct negotiations 
fail. This machinery makes it possible for qualified employers’ and 
workers’ representatives to carry on negotiations for fixing wages 
and other working conditions peacefully and democratically. But 
the legislation establishing it does not infringe on the liberty of the 
parties concerned to settle working conditions themselves without 
Government intervention, or prevent them from resorting at need 
to strike and lockout in order to gain their ends. In fact, even in 
countries such as Canada, Colombia, Mexico, the United States, 
Venezuela, etc., in which the law makes collective bargaining with 
labour organisations compulsory, this obligation means only that the 
parties must participate in good faith in discussions that may even¬ 
tually lead to the making of collective agreements. 

Consequently, although special collective bargaining machinery es¬ 
tablished by the Government may eliminate a certain kind of collective 
dispute (disputes for trade union recognition), this machinery is not 
intended to settle bona fide labour disputes in which management 
and labour fundamentally disagree concerning wages and other work¬ 
ing conditions. In order to settle the latter category of disputes, 
commonly called economic disputes, most countries have placed two 
additional kinds of procedures at the disposal of the parties: voluntary 
conciliation and arbitration, and compulsory conciliation and arbitra¬ 
tion. As these two procedures differ basically in character, they must 
be examined separately. 

Voluntary Conciliation and Arbitration 

Voluntary Conciliation 

In voluntary conciliation systems, the legislation is designed simply 
to help the parties to reach an agreement and does not detract from 
their freedom of decision. They are, in fact, free to take advantage of 
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conciliation procedures, or not, and then to accept or reject the 
settlement proposals made to them. Voluntary conciliation is therefore 
only a form of collective bargaining at a higher level to which the 
parties may resort when direct negotiations have failed in the hope 
that, through the intervention of a mediator, the discussions may 
still reach a successful conclusion and strikes and lockouts be avoided. 
All American countries provide voluntary conciliation procedures 
as at least the first stage in a system for regulating industrial disputes. 

Since this is a purely voluntary system, the composition of concilia¬ 
tion agencies and their procedures will be very briefly described. 


Composition of Agencies 

Voluntary conciliation agencies may be either ad hoc or permanent. 

Ad hoc bodies, which are in current use in the Argentine Republic, 
Bolivia, Colombia, Cuba, Ecuador, Guatemala, Peru and Venezuela, 
are made up of representatives of the parties, case by case, whenever 
industrial disputes break out or threaten to break out. The chairman 
of the group, who must be independent of the parties, directs the 
discussions and tries to conciliate the interested parties, but has 
not the right to vote. The advantage of this system is that the parties 
are in complete control and that any agreement reached must have 
their support. 

In most countries, although ad hoc agencies are permitted, pre¬ 
ference is given to permanent agencies composed either of a single 
mediator (as in the United States) or of a conciliation board, usually 
made up of an equal number of representatives of Government, 
employers and workers. Such permanent agencies have the advantage 
of offering procedures that are ready to be put into operation. They 
are moreover independent of the parties directly concerned in the 
dispute while, because of their tripartite composition, they are close 
enough to them to understand the actual working and operating 
conditions. 


Procedures 

Since in this system, recourse to conciliation is by definition volun¬ 
tary, the procedure can only be called into operation by the parties, 
usually the occupational organisation concerned, if there is one, or 
otherwise by a group of workers or employers. Naturally conciliation 
agencies may and usually do offer their services, but the parties cannot 
be compelled to accept them. 

Although conciliation cannot be imposed against the will of the 
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parties, once it has been accepted, there are certain obligations to 
which they must conform in their own interests, such as the obligation 
to participate in preliminary direct negotiations and the obligation 
to present their demands in a specified form. 

Preliminary Direct Negotiations 

In some countries of Latin America, the parties are obliged to 
start direct negotiations before the conciliation machinery is formally 
put into operation and delegates must be appointed for this purpose 
either ad hoc, as in Bolivia, Chile, Colombia and Nicaragua, or 
permanently, as in Costa Rica and Peru. The leaders of the trade 
union concerned, if such exists, automatically become the delegates 
in Chile and Colombia. 

In Chile, a permanent body of delegates may be formed in the 
undertakings with the employer’s consent and be made responsible 
for maintaining relations between employees and the head of the un¬ 
dertaking with a view to settling disagreements that might otherwise 
lead to open disputes. The employer and the delegates, by mutual 
agreement, may set up committees to study the living and working 
conditions of the employees. Moreover, in virtue of regulations in 
Chile, Colombia and Costa Rica, the employer is obliged to receive 
delegates and to answer them. 

Formulation or Demands 

In most Latin American countries the parties are obliged to 
present their demands in a formal statement. In this way, the cause 
of the dispute may be clearly limited and the ensuing negotiations 
may deal with precise facts. However, this statement is not used 
in the same way in all countries. In some, as for example, Chile, 
Colombia and Nicaragua, it must first be presented to the employer. 
In others, it is addressed to the labour authority and a copy is sent 
to the employer. The sending of a statement of demands constitutes 
the formal opening of a dispute in the Argentine Republic, Bolivia, 
Costa Rica, Cuba, Ecuador, Mexico, Nicaragua, Panama, Peru and 
Venezuela. The statement of demands is often accompanied by a 
strike notice. This is the case in Ecuador, Mexico and Panama. 

The legislation in some countries gives detailed instructions con¬ 
cerning the statement of demands, such as that it must include a 
concrete formulation of demands, a brief explanation of motives, a 
list of the undertakings affected by the dispute and of the persons 
supporting the demands. Some laws and regulations also specify that 
the statement of demands must be discussed in an assembly convened 
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either by the trade union, if one exists, or by unorganised persons, 
and that it must be adopted by majority vote. The assembly must 
be attended by two thirds of the employees in Chile and three 
quarters in Bolivia. 


Character of Agreements 

If an agreement is reached through conciliation procedures, the 
parties are obliged to observe it; otherwise they become liable to 
penal sanctions (fines) provided by the laws of a number of countries. 
But the most important characteristic of conciliation agreements from 
the point of view of industrial relations is that they have the same 
force as independently reached collective agreements. Such agree¬ 
ments have in substance and in form the character of collective 
agreements; they are accepted without intention of resorting to 
strike, lockout or arbitration; and have the sole distinction of being 
concluded through the mediation of conciliation agencies.^ 

In order to co-ordinate conciliation agreements with collective 
agreements the Cuban legislation provides that the competent au¬ 
thority, before opening conciliation procedures, must make sure 
that there are no collective agreements in force in the district settling 
the points under discussion, and if there are none, the agreement 
reached must be registered in the same way as a collective agreement 
made without outside mediation. Following the same general policy, 
the Bolivian legislation expressly specifies that delegates of the parties 
appointed to conciliation boards must be authorised to sign agree¬ 
ments. 


BreakdoTvn 

If conciliation fails and the parties concerned do not mutually 
agree to carry their differences before an arbitration agency, they 
resume their full freedom of action and may resort to strike or lock¬ 
out without being liable to any penalty. However, in most countries, 
in such cases, the conciliation agency must publish a report giving 
the cause of the dispute, the demands and objections made by the 
two parties, proposals made in the course of conciliation procedures 
and the reasons for their rejection. This report is drawn up to provide 
public opinion with a means of judging the case objectively and to 
induce the parties to reach an agreement in spite of the failure of 
conciliation. As may be seen, this is a penalty of a purely moral 
natiu-e. 

^ Cf. Hector EscrIbar Mandiola: Tratado del Derecho del Trabajo 
(Santiago de Chile, 1944), p. 455. 
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Voluntary Arbitration 

When voluntary conciliation breaks down, voluntary arbitration 
procedures are provided as a second stage in practically all countries. 
They may be considered as the final means provided by legislation 
to reach an agreement without resorting to collective pressure 
methods. 

Voluntary arbitration, like voluntary conciliation, by definition, 
must be freely agreed to by the two parties who, although they were 
not able to reach substantial agreement, still agree to a method to 
be followed in order to end their disagreement, namely the submission 
of the dispute to a third party for decision. It is distinguished from 
voluntary conciliation, however, by the fact that the decision reached 
is binding on the parties, not in virtue of legal provisions, but be¬ 
cause of the initial agreement that was made to refer their differences 
to an arbitrator and to accept his decision. 

In voluntary arbitration procedures, the legislation intervenes only 
to propose the services of an arbitrator or an arbitration board when 
the parties concerned are not able to reach an agreement in this 
matter. The arbitrator must, of necessity, be independent of the 
parties and if the arbitration board is made up of several persons, 
including representatives of the parties, a neutral chairman must 
always be in the position to cast the deciding vote. 

In view of the nature of voluntary arbitration, national laws and 
regulations allow arbitration agencies the greatest possible freedom 
to make their own decisions regarding procedure. On the other hand, 
once an arbitration decision or award is given, the legislation in most 
countries devotes considerable attention to its enforcement, since, 
even in the intention of the parties, it is binding upon them. The 
legislation usually provides penalties in the form of fines and confers 
the same legal force on arbitration awards as on collective agreements 
that are freely reached by the parties. 


Compulsory Conciliation and Arbitration 

In voluntary conciliation and arbitration systems, the legislation, 
as has been seen, merely offers the parties concerned procedures 
for settling disputes and gives them another opportunity to reach an 
agreement — without loss of prestige and without renouncing 
collective pressure methods — when direct negotiations have broken 
down. 
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On the contrary, in compulsory conciliation and arbitration systems, 
the legislation forces the parties under threat of penalties to have 
recourse to certain procedures during which strikes and lockouts 
are unlawful. There are, however, many variations of compulsory 
conciliation and arbitration systems. In most countries, the law places 
only temporary restrictions on the freedom of action of the parties. 
But in some others, compulsory arbitration is considered the only 
method of settling labour disputes and consequently the right to 
strike and lockout is abolished. 

As this is not merely a difference in degree, but is a difference 
in fundamental character, systems which entail only temporary 
restrictions to the freedom of the parties will be examined first and 
those which, in one way or another, enforce compulsory arbitration 
will be dealt with later. 


Temporary Restrictions on Freedom op Action 

The most usual restrictions to the freedom of action of the parties 
are connected with the following obligations: (1) to give notice of 
strikes or lockouts; (2) to allow a waiting period before strikes or 
lockouts start; (3) to wait for the decision of an investigating com¬ 
mittee before interrupting work; (4) to participate in a compulsory 
conciliation attempt and not to resort to a strike or lockout during its 
duration; and (5) to hold a preliminary consultation of employees 
before calling a strike. Very often these restrictions, all of which 
apply before the strike or lockout occurs, are combined or are pro¬ 
vided for simultaneously. 

After these temporary restrictions have been considered, systems 
that regulate strikes and lockouts will be examined. Such systems, 
while allowing the parties a certain freedom to resort to collective 
pressure methods during the time the discussions are going on, still 
provide that the decision, as finally given by conciliation and arbitra¬ 
tion agencies, is binding on both parties. 

Finally, the safeguards given to workers during the conciliation 
and arbitration proceedings and at the time work is resumed will 
be analysed. 

It will be noted that the restrictions described below are much more 
numerous in Latin American than in North American countries. 
The reason is that in countries where trade unionism is little 
developed compulsory conciliation plays somewhat the same role 
as labour relations boards in the United States and Canada, i.e., it 
is used to oblige employers to negotiate with trade unions. 
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Regulations Applying before Strikes or Lockouts Occur 
Notice of Strike or Lockout 

A strike or lockout notice must be given to allow the parties to 
take emergency measures in preparation for the struggle and, to give 
them time to engage in conciliation and arbitration proceedings. It 
therefore takes the place to a certain extent in collective industrial 
relations of a dismissal notice in individual labour relations. 

In Ecuador and Mexico, a 6-day notice of strike or lockout must 
be given in private industry and a 10-day notice in public services. 
During this period, conciliation procedures must be started. In Vene¬ 
zuela, 120 hours’ notice is necessary, beginning from the time the 
parties concerned submit the statement of demands to the labour 
inspector. In Panama, the competent authority may ex officio decree 
postponement of the strike or lockout as a preliminary conciliation 
measure, but this postponement may not exceed a week. 

Waiting Period 

A waiting or “cooling-off” period, longer than the strike notice 
but still limited in advance, is sometimes required by law to allow 
more time for reflection, conciliation and investigation before, the 
industrial disturbance occurs. 

In the United States, a waiting period of 30 days is especially 
provided by the Arbitration and Conciliation (Railways) Act, 1926, 
and was also imposed on all employers and workers as a war measure^ 
by the War Labor Disputes Act of 1943, which however is now no 
longer in force. During this period a strike vote of workers must 
be taken by secret ballot. The same condition holds in Canada in 
virtue of the Industrial Disputes Investigation Act of 1925, regarding 
disputes arising in undertakings within the legislative authority of 
the federal Government, such as public utilities, transport, mines, etc. 
At the beginning of the war this Act was extended to cover all war 
industries. In both countries, the waiting period is designed, as will 
be seen below, to allow the investigation boards to report on the 
dispute. 


Investigation Boards 

In most countries, the regulations provide for the setting up of 
investigation boards, but only on request of the parties. Obviously, 
the reason is that decisions of conciliation and arbitration agencies 
can be sound only if they are based on the results of impartial en- 
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quiries made by a third party. But since recourse to investigation 
boards is usually purely optional, the parties are not obliged to apply 
to them or to assist the investigators in their work. 

This is not the case in systems where the parties are obliged to 
wait for the conclusion of an investigation before resorting to strike 
or lockout. When liberty of action is thus restricted, investigation 
boards are given sufficient power to allow them to establish the 
ability of the undertakings to meet the demands of employees without 
endangering their financial position. This is true of Canada and the 
United States in virtue of the Acts cited above. 

In the United States, and in Canada, investigation boards must 
report within a specified time and the parties are free to accept or 
reject their conclusions. However, it was thought by those framing 
the law that the pressure of public opinion, if duly informed of the 
merits of the dispute, would often be sufficiently strong to induce the 
parties to accept the recommendations of the boards. 

It may be added that, at the present time, the United States 
Congress has before it a draft Act authorising the President of the 
United States to establish fact-finding boards in the case of serious 
disputes affecting the most important industries of the country. The 
members of the boards would be given power to examine books, 
registers, or other records of undertakings and thus to determine to 
what extent the demands of the employees are reasonable.^ 

Compulsory Conciliation Attempt 

A conciliation attempt is compulsory in many countries before 
a strike or lockout can be called because, although it is difficult to 
reach an agreement after an industrial dispute has once started, it 
was thought that preliminary mediation before hostilities break out 
would often make it possible to find a satisfactory solution and so 
save both parties from a costly struggle of uncertain outcome. 

Compulsory conciliation is in force in many countries of Latin 
America, particularly in Bolivia, Chile, Colombia, Costa Rica, Cuba, 
Nicaragua, etc. In some of them, such as Chile and Costa Rica, the 
strike must start within a specified period after the conciliation 
attempt has broken down, otherwise another conciliation attempt 
must be made before strike action is taken, 

A compulsory conciliation attempt was imposed on all workers 
and employers as a war measure in the United States and Canada. 

* Fact-finding boards without subpoena powers were actually set up by 
the President of the United States in the automobile, steel, oil and meat¬ 
packing industries. Settlement of disputes in these industries could to a large 
extent be based on the findings of these boards. 
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In Canada the parties had to participate in a compulsory conciliation 
attempt before a single mediator in the first instance and a conciliation 
board if the decision was appealed. They only recovered freedom 
of action two weeks after the report of the conciliation board was 
submitted to the Minister of Labour. 

Preliminary Consultation of Employees 

Legislation requiring preliminary consultation of employees (a 
strike vote) is intended to ensure that the trade unions’ decision to 
go on strike is in accordance with the will of the employees con¬ 
cerned. It is interesting to note that some countries have gone 
further and have made the decision of the majority legally binding 
on the minority, even when the minority has declared itself to be 
opposed to the work stoppage. This is the case in Mexico, where 
the public authorities themselves supervise the carrying out of the 
decision to strike and forbid the employers to replace strikers by 
engaging new workers. Under such regulations, the problem of the 
legality of picketing no longer arises, since the interruption of work — 
with the exception, however, of work in essential maintenance ser¬ 
vices — is, in a sense, imposed by law. The obligation to hold a 
preliminary consultation of employees before calling a strike or lock¬ 
out is often made part of a system for regulating strikes and lockouts 
in which compulsory arbitration is the last resort. 

Regulation of Strikes and Final Arbitration of Disputes 

In some countries, particularly Mexico and Ecuador, strikes and 
lockouts are regulated by the Labour Code. Thus, in Mexico, a 
strike is legal if it has been declared in accordance with the prescribed 
legal forms (strike notice, preliminary consultation of workers, etc.) 
and if its purpose is recognised by the Labour Code, that is, if it 
is one of the following: to establish equilibrium between the various 
production factors; to conclude, enforce or revise a collective agree¬ 
ment; or to support another legitimate strike. In Ecuador, a strike 
must be declared in accordance with the same formalities, and it 
must be for one of the following purposes: to force the employer 
to negotiate with the workers; to prevent his dismissing workers; 
or to exert pressure on the authorities in order that a conciliation 
and arbitration court be set up promptly. 

Lockouts are treated differently from strikes in Ecuador and in 
Mexico. To be legal they must be authorised by the conciliation or 
arbitration agency. In Mexico this authorisation is given only if 
overproduction makes a work stoppage necessary in order to main- 
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tain prices at a profitable level. In Ecuador it is only given under 
the following circumstances: when there is a general economic 
depression; when, for particular reasons affecting a special industry, 
a work stoppage is the only means of stabilising the financial position 
of an undertaking and preventing forced liquidation; or when there 
is an unforeseen shortage of imported raw materials. 

In Ecuador, industrial disputes must be submitted, in the first 
instance, to conciliation and arbitration courts, and, in the second 
instance, to the general labour directorate, which gives a final decision. 
In Mexico, they are laid, in the first instance, before municipal 
conciliation boards, and, on appeal, before central or federal con¬ 
ciliation and arbitration boards. The decision of the latter is final 
and binding. 

In both countries employees have the right to strike while con¬ 
ciliation procedures are under way, but if the employer decides to 
apply to a conciliation and arbitration board the workers may not 
oppose its intervention and any concerted interruption of work must 
come to an end when conciliation and arbitration courts have made 
a final decision.^ Thus, in both countries, the essential purpose of 
strikes is to compel the employer to have recourse to conciliation 
and arbitration proceedings, in the competence of which the final 
decision lies. 

In Cuba, the Constitution formally guarantees the right to strike 
and lockout, and a war regulation setting up compulsory arbitration 
in all industries was declared invalid by the Supreme Court because 
it was contrary to the constitutional guarantee of the right to strike 
and lockout. However according to the regulations at present in 
force, decisions made by boards of social co-operation are held to 
have the agreement of the parties. In the first instance, disputes are 
carried to a local social co-operation board, but both parties have 
the right to appeal to a National Social Co-operation Board for a 
final decision. This Board is composed of an equal number of re¬ 
presentatives of employers and workers, in addition to several in¬ 
dependent members who are in a position to impose a decision even 
against the will of the representatives of one of the parties or in 
their absence. Employees may go on strike only if the employer 
refuses to yield to their demands even after the demands have been 
supported by a decision of the Board. 

In Bolivia, industrial disputes are dealt with by arbitration courts. 
In principle, their decision is only binding if the parties consent to 
it, but the executive power may make an award compulsory. During 

’ Cf. T. Jesus Castorena. Tratado dc Derecho Obrcro (Mexico, D.F.), 
p. 773. 
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conciliation and arbitration procedures strikes and lockouts are 
prohibited. 

In Panama, conciliation and arbitration courts may act on their 
own initiative in cases of industrial disputes, but the parties may 
appeal against their decision to the Executive Power in whose hands 
the final decision lies. 

Safeguards Given to Employees 

The regulations in most countries where restrictions such as those 
described above are placed on the right to strike, provide for safe¬ 
guards to protect employees during the time conciliation and arbitra¬ 
tion procedures are going on and when work is resumed. 

During Conciliation and Arbitration 

The Labour Code of Costa Rica in general terms forbids any 
reprisals on the part of the employer during conciliation and arbitra¬ 
tion procedures. In Peru, the parties are forbidden to inflict injury 
on each other. In Guatemala, the status quo of working conditions 
must be maintained. Employees are given particular protection 
against dismissal during conciliation and arbitration procedures in 
Chile, Costa Rica, Guatemala and Nicaragua. In Ecuador, the con¬ 
ciliation and arbitration court prohibits any displacement of a worker 
as a condition for settling the dispute. Representatives of employees 
on conciliation and arbitration agencies may not be discharged in 
the United States, Canada, Brazil, or Chile. In Chile, this protection 
is provided for six months after procedures have been terminated. 
In Venezuela, the employer is forbidden to discharge an employee 
or to make reprisals against him because of his activities in connection 
with an industrial dispute and the employee is forbidden to inflict 
loss on the employer or to declare a boycott for a year after con¬ 
ciliation and arbitration proceedings have ended. 

During Strikes 

In countries where strikes are regulated, the workers are given 
special protection. 

In Mexico, if the strike has been legally recognised, the authorities 
are obliged to respect the rights of the strikers, to protect them, 
and to support their efforts to win the strike. In addition, during the 
strike the contract of employment is suspended but not broken. 
Consequently, when work is resumed the workers are reinstated 
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in their former employment and keep all the rights and privileges 
as regards seniority, pensions, etc., that they had acquired before 
the work stoppage. 

The Labour Code of Ecuador expressly states that workers 
who have been on strike may not be dismissed during the year follow¬ 
ing the strike, except for good reason as defined in the law and 
with the authorisation of the labour inspector. 

In some countries, the law obliges the employer to pay wages 
to his employees if the strike is declared legal. In Costa Rica and 
Nicaragua, the labour court condemns the employer to pay wages 
if he is responsible for the strike through having failed to carry out 
a contract of employment, having refused without good reason to 
hold discussions with his employees for the purpose of making col¬ 
lective agreements, or having subjected his employees to unfair 
treatment. In Mexico, however, conciliation and arbitration boards 
are authorised to grant workers the right to wages on condition 
that legal formalities have been observed, even if the strike is not 
for a legally recognised purpose. 

According to the regulations in some countries, the employer 
is forbidden to engage “scabs” during a labour disturbance. The 
replacing of strikers is considered in the Mexican Labour Code as 
an attack on the rights of society. However, in Colombia as in 
Mexico exception is made in the case of indispensable public services. 

In the United States and Canada, workers are given similar pro¬ 
tection if they are subjected to measures of trade union discrimination 
during an industrial dispute. 

Compulsory Arbitration 

In the systems that have been examined above, freedom of action 
of the parties is only temporarily restricted, whereas in systems of 
general compulsory arbitration, strikes and lockouts are entirely 
prescribed as methods of legal pressure for fixing wages or other 
conditions of work. 

In compulsory arbitration systems the Government takes the 
responsibility for taking working conditions out of the hands of 
the parties and regulates them itself. The arbitrator or the arbitration 
court is, in the proper sense of the term, invested with legislative 
power, since its decision has the force of law, even though it is 
given in the form of a collective agreement. A decision made after 
compulsory arbitration is, in fact, a forced collective agreement and 
no longer keeps any contractual character. In other words, the 
regulation of wages and other working conditions does not in such 
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cases depend on the law of supply and demand, which is the essential 
basis of a free economy. 

It is therefore very exceptional for Governments to resort to 
compulsory arbitration as defined above. The following kinds of 
compulsory arbitration systems will be successively examined: 
(1) those applying only to public services; (2) those set up for 
the duration of the war; and (3) those used as normal methods 
for regulating wages and other working conditions. 

Public Services 

The interruption of public services may expose the public to 
great danger, and, therefore, the authorities endeavour to prevent 
or at least to restrict such interruptions as much as possible. This 
is evidently the reason why some countries, such as Colombia, Costa 
Rica and Nicaragua, that have rejected compulsory arbitration as 
a normal method for regulating working conditions, have imposed 
it in public services and utilities. 

The term public services usually covers only services provided 
by the Government or public institutions. When this is the case, the 
prohibition of strikes is justified by the fact that the employees are 
given safeguards similar to those of Government employees to 
protect their conditions of work. When public institutions, however, 
also carry on industrial activities, the employees, if their conditions 
of employment are similar to those of workers in private under¬ 
takings, should have the same right as the latter to strike, as, for 
example, in Nicaragua and Costa Rica. 

Water, electricity, sanitary and other connected services are 
sometimes included in the definition of public services, even when 
they are provided by private companies. In some countries, the 
decision upon which activities are comprised in public services is left 
to the authorities. In others the legislation extends the meaning of 
public services to include general utility services and gives lists of 
the kinds of work which may not be interrupted without causing 
grave harm and affecting the general welfare. The following are 
sometimes included: passenger transport, some branches of agriculture 
and husbandry (Costa Rica, Nicaragua and Venezuela), and the 
distribution of foodstuffs (Ecuador and Mexico). 

War Measure. 

During the war, the Governments of the United States and 
Canada found it necessary to establish, with the consent, however. 
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of employers’ and workers’ oganisations, control over wages and other 
working conditions, and consequently compulsory arbitration for dis¬ 
agreements connected with such conditions. 

In the United States, the National War Labor Board was set 
up on the basis of a solemn agreement not to resort to strike or 
lockout, made immediately after the country entered the war, by 
occupational organisations representing employers and workers. The 
Board was made responsible for settling all disputes arising in war in¬ 
dustries. Later it was also charged with the enforcement of the wage 
stabilisation policy and for this purpose was given the power to make a 
final settlement of all cases pending and to fix wages and other con¬ 
ditions of work that affect labour-management relations by means 
of orders. The National War Labor Board did not itself have the 
power to impose sanctions, but in cases of non-compliance with its 
orders the President of the United States, in virtue of his war 
powers, could order the seizure of the undertaking. On the other 
hand, anyone inciting workers to strike in an undertaking that had 
been taken over by the Government in this way was liable to fine and 
imprisonment. 

Similarly, in Canada, the National War Labour Board and the 
nine regional labour boards were entrusted with the task of en¬ 
forcing the Government wage stabilisation policy; strikes and lock¬ 
outs connected with wages and other working conditions were 
prohibited; and non-compliance with decisions of the wage control 
authorities was made punishable by fine or imprisonment. 

It should be noted, however, that arbitration was only compulsory 
in the case of disputes respecting conditions of work. Other industrial 
disagreements — particularly disputes for trade union recognition — 
as noted above — were merely subject to certain restrictions, among 
them to compulsory conciliation. 

The establishment of wage control during the war seemed the 
necessary supplement to the control that the United States and 
Canadian Governments found themselves obliged to impose on the 
national economy as a whole. It was never considered to be more 
than a war measure. The occupational organisations accepted it 
voluntarily to prevent the inflation that would have been inevitable 
had the law of supply and demand been allowed to operate freely 
in an economy characterised by a shortage both of manpower and 
of consumption goods. The wage-fixing agencies that were set up 
were therefore given power to keep wage rates in line with prices 
and profits. But with the return to normal peacetime conditions 
and the gradual elimination of economic controls, the reasons for 
establishing wage control and compulsory arbitration ceaised to exist. 



CONCILIATION AND ARBITRATION 


49 


The war regulations have already lapsed in the United States^; they 
have been temporarily maintained in Canada as a transition measure, 
but will be abolished as soon as circumstances permit. 

The experience of the war seems to prove that Governments 
cannot assume responsibility for fixing wages and other conditions 
of work by means of compulsory arbitration unless they are in a 
position to take over the far greater responsibility of orienting the 
entire national economy towards the satisfaction of social needs. 


Normal Method 

Only a few countries of America, such as Guatemala, Peru and 
Brazil, have used compulsory arbitration as a normal method for 
settling disputes. 

The new Constitution of Guatemala guarantees the right to strike 
and lockout, but as a transitory measure an Act of 1945 maintained 
the system established in 1926, under which an arbitration board 
must ex officio deal with all industrial disputes if the parties do 
not reach an agreement. The board’s decision is final and binding 
and strikes and lockouts are prohibited duing the proceedings, as 
well as after the decision is given. 

Similarly, in Peru industrial disputes that the conciliation board 
is not able to settle must be carried before an arbitration court for 
final decision. When a dispute has been placed before conciliation 
and arbitration authorities, the parties may not resort to strike or 
lockout. 

In Brazil, compulsory arbitration is the crowning point of a system 
of industrial relations which is based, as was seen above, on officially 
recognised employers’ and workers’ organisations controlled by the 
State. The parties are encouraged to make collective agreements, 
but, if they fail, they must submit their differences to labour courts, 
the decisions of which are binding. Strikes and lockouts, unless 
expressly authorised by the labour courts, are prohibited under pain 


‘ After 18 August 1945, determination of wages was again left to free 
collective bargaining within the framework of the existing price control. A 
6-month period had to elapse before employers could seek price adjustments 
as a consequence of wage increases. 

By Executive Order of 14 February 1946, a new wage-price policy was 
set up under which wages generally will be stabilised at the new levels reached 
since 18 August 1945. The new policy will apparently permit: (1) wage 
increases to match the rise in the cost of living since January 1941 or to 
make the wages consistent with the general results of wage increases since 
18 August 1945; (2) higher prices (without waiting the end of the 6-month 
test period), if such increases in wages would bring the employer’s earnings 
below the pre-war average. The Order requires that wage increases be 
approved by the Government if they are to be used as the basis for price relief. 
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of serious penal and occupational sanctions. The same sanctions are 
provided for non-compliance with awards of the labour courts. The 
compulsory arbitration system in Brazil is considered to be a 
necessary but transitory stage towards the industrialisation of the 
country. 



CHAPTER V 


COLLECTIVE REGULATION OF CONDITIONS OF WORK 
AND ITS ENFORCEMENT 

Freedom of association, the right to organise, collective bargain¬ 
ing, conciliation and arbitration, in fact all the institutions that have 
been dealt with in preceding chapters, help to make it possible to 
regulate wages and other working conditions by means of collective 
agreements. 

However, before examining the system of collective agreements 
itself, something should be said about the machinery for fixing mini¬ 
mum wages, which has acquired great practical importance in 
American countries. In view of the fact that the problem of wages as 
a whole is the subject of a separate study to be submitted by the 
Office to the Conference, it will be sufficient here to show how the 
establishment of minimum wages directly strengthens the regulation 
of conditions of work by means of collective agreements. 

Fixing of Minimunn Wages 

In countries where trade unionism is highly developed, minimum 
wage-fixing machinery is employed mainly to supplement regulation 
by means of collective agreements that are freely reached between 
employers’ and workers’ occupational organisations. It applies par¬ 
ticularly in cases — to borrow the words of the International Labour 
Convention concerning minimum wage-fixing machinery where “no 
arrangements exist for the effective regulation of wages by collective 
agreement or otherwise and wages are exceptionally low’’. 

In fact, even in countries where collective agreements have been 
widely adopted there are always some industries or occupations to 
which they do not apply either because of the nature of the work 
(handicraft or rural undertakings) ; the composition of the labour 
force (large numbers of women or young persons); or the geographic 
locality (areas that are relatively underdeveloped industrially). Under 
such conditions, the fixing of a legal minimum wage that cannot be 
set aside either by individual contracts of employment or collective 
agreements not only ensures that workers who are directly con- 



52 


INDUSTRIAL RELATIONS 


cerned will be given a minimum standard of living, but also protects 
the working conditions of those who are covered by collective agree¬ 
ments against the competition of lower-paid unorganised workers. 

Most of the regulations concerning minimum wages adopted in 
the more highly developed industrial countries are for these purposes. 
The United States Federal Fair Labor Standards Act of 1938 is a 
particularly characteristic example. It provides for the setting of 
minimum wages by stages that must be reached progressively in the 
course of a 7-year period. An administrator was especially appointed 
to supervise the application of the Act. He is assisted in his work 
by industrial committees composed of representatives of employers, 
workers and the public. The main duty of these committees is to 
investigate conditions in the different industries and to recommend to 
the administrator fair minimum wage rates — varying between cer¬ 
tain limits fixed by the Act — which in their opinion are not apt to 
curtail employment The administrator, after having consulted the 
parties concerned, will put the recommendations of the committee 
into effect if they conform to the provisions of the Act. 

The Acts adopted in several Canadian provinces, particularly the 
Industrial Standards Acts of Alberta and Ontario, were the results 
of similar considerations. On the request of representatives of em¬ 
ployers and workers of any branch of industry, the Minister of 
Labour of the province concerned is directed to call a conference of 
employers and workers for the purpose of examining conditions in 
that industry and establishing uniform wage levels and hours of 
work. 

In Brazil, minimum wage boards are also charged with the duty 
of fixing, by similar procedures, the minimum wages of workers in 
industries or occupations where wages are abnormally low. 

The relationship between minimum wage-fixing machinery and the 
system of regulating working conditions by conciliation and arbitra¬ 
tion is particularly close in Mexico, where minimum wage boards 
operate directly under central conciliation and arbitration boards 
which, as was seen above, give the final decision in collective in¬ 
dustrial disputes. These boards have the power, not only to supervise, 
but also to revise the decisions of minimum wage boards. 

In countries where trade unionism is relatively little developed 
and where the employers consider themselves strong enough to re¬ 
sist all efforts made by labour organisations to regulate conditions of 
work by means of collective agreements, the importance of wage¬ 
fixing machinery is greatest, since it tends to take the place of col¬ 
lective agreements. It is not unusual to find Governments, anxious to 
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raise the standards of living of the great masses of the population, 
intervening by legislative measures to increase directly the wage 
rates. This has been the case on various occasions in the Argentine 
Republic, Colombia, Cuba, Ecuador, Haiti and Uruguay. 

Moreover, workers’ organisations often prefer to use minimum 
wage-fixing machinery rather than resort to direct negotiations with 
the employer, for the obvious reason that minimum wage-fixing is a 
compulsory procedure which the employer cannot evade. In some 
countries, the regulations have taken this fact into account and have 
given wage boards the power, not only to fix minimum wage rates, 
but also wage scales and sometimes other working conditions. 

In Ecuador, for example, negotiations concerning wages are 
usually carried on by minimum wage boards. In Paraguay, the fixing 
of minimum wages is the method usually adopted by workers to regu¬ 
late their conditions of work. A recent law in the Dominican Republic 
provides for setting up labour solicitors elected by the unions to re¬ 
present them before the authorities. By virtue of this office, they are 
competent to submit to the Labour Department proposals for minimum 
wage rates which, in the opinion of their trade union, should be adopted 
by the General Wage Board. In Bolivia, collective industrial agree¬ 
ments are often, like the decisions of minimum wage boards, officially 
confirmed by Decrees; this illustrates the close connection existing be¬ 
tween the two types of regulation in the eyes of the law. Joint mini¬ 
mum wage boards in Chile draw up wage rates in a form similar 
to the wage scales of a collective agreement and also often govern 
other conditions of work. 

Finally, under the legislation in force in Uruguay, occupational 
organisations may apply for the setting up of wage boards for dif¬ 
ferent industries. The workers’ and employers' representatives on 
these boards are elected — from among a list of candidates proposed 
by the occupational organisations — by all those connected with the 
industry in question. The wage boards have authority, not only to 
fix wages, but, as conciliation agencies, to settle industrial disputes 
that may arise between employers and workers of the industry. 


Collective Agreements 

At the present time, collective agreements are of major impor¬ 
tance in North American countries and also in the most highly in¬ 
dustrialised countries of Latin America such as Mexico, the Argen¬ 
tine Republic, Brazil, Chile, Cuba, etc. Unfortunately, there are no 
general statistics available, giving definite figures to show the actual 
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scope of collective agreements in the different countries and different 
industries. It should be noted, however, as an example, that in the 
United States, according to an investigation carried out by the Bureau 
of Labor Statistics, at the beginning of 1945, there were more than 14 
million workers covered by collective agreements. The proportion 
was as high as 65 per cent, in manufacturing and even reached 90 
per cent, in some branches of industry. 

The importance of this kind of regulation of working conditions 
is fully recognised today in all American countries. This is proved 
by the fact that the principle of collective bargaining is embodied in 
most recent constitutions, such as those of Bolivia, Brazil, Costa 
Rica, Cuba, Ecuador, Guatemala and Peru. In addition, the laws of 
many countries regulate collective agreements in the greatest detail 
as, for example, Bolivia, Brazil, Chile, Colombia, Mexico, Venezuela 
and several provinces of Canada (Quebec, Ontario, etc.). 

As a general rule, the regulations have endeavoured to maintain 
the contractual character of these agreements and therefore allow the 
parties full liberty to settle in their own way the contents, scope and 
duration of agreements. The best regulations are those that safeguard 
the full autonomy of the parties but give valuable support to occupa¬ 
tional organisations in their efforts to regulate working conditions. 
In the following sections, the most characteristic solutions that have 
been found for the principal problems presented by the regulation of 
working conditions through collective agreements will be pointed out. 


The Parties 

According to common law, collective agreements may be made on 
the employers’ side by one or several employers or an organisation of 
employers, and on the workers’ side, either by a mere group of 
workers or a trade union. This does not entail any difficulties as 
regards the employers, since a single employer, managing a large 
undertaking, may himself represent a strong coalition, but it entails 
many difficulties as regards workers. Experience has shown that agree¬ 
ments reached by de jacto groups of workers cannot be stable or 
durable and therefore are not a satisfactory method of regulating 
working conditions. In addition, all “trade unions’’ are not equally 
suitable for carrying on collective bargaining with success. This is 
particularly true in the case of employer-dominated unions that have 
not the necessary independence to enable them loyally to defend the 
interests of the workers. Finally, the coexistence of several rival 
unions in one industry or occupation, or even in one undertaking. 
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presents a difficult problem of contractual competition that must be 
solved in the interests of all parties concerned, if the collective agree¬ 
ments are not to make up a veritable mosaic of contradictory 
provisions. 

As was seen in Chapter III, in the United States and Canada, 
labour relations boards are responsible for solving the problem of 
union competition. It will be remembered that under this system the 
most representative labour organisation, designated as such by the 
board — if necessary after the workers have held an election by 
secret ballot — is the only one that is competent to bargain col¬ 
lectively and make collective agreements that are binding, not only 
on the workers affiliated to the contracting union, but also on those 
belonging to a competing union or who are unorganised. 

According to the regulations in most Latin American countries 
only legally recognised unions have the right to make collective 
agreements. This is the case in Bolivia, Chile, Colombia, Ecuador, 
Mexico and Nicaragua, in particular. 

In Cuba the employer may make agreements with his staff as a 
whole, but a true collective agreement, drawn up in writing and 
registered according to the provisions of the law, can only be made 
with a trade union representing the workers. When the law places 
federations and confederations on the same footing as trade unions 
the former also have the right to make collective agreements. This 
right is expressly recognised in Bolivia and Nicaragua. 

In the examples that have been cited the law does not impose 
any conditions as to the character of the most representative labour 
organisation. But in the Argentine Republic and Brazil only official 
trade unions, which must also be the most representative, have the 
privilege of making collective agreements for all the employers and 
workers they represent. 

It should be noted finally, that there is another method of regula¬ 
tion where the parties are not represented by organisations but form 
joint industrial committees. These committees are composed of re¬ 
presentatives of employers’ and workers’ occupational organisations 
and have the task of settling working conditions for a whole industry 
in a given area by means of agreements that have the same force as 
collective agreements. By this method, which may be described as the 
organisation of industrial relations at a second stage, all occupational 
organisations, irrespective of their character, participate in the regu¬ 
lation of working conditions in proportion to their numerical strength 
and without having to abandon their independence or autonomy. 
This method, which is currently in force in a certain number of Euro¬ 
pean countries, has not been much used in America. However, it 
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should be noted that during the war the United States National War 
Labor Board established joint committees in a series of industries 
and occupations, and delegated to them — while reserving the right 
of subsequent revision — the power to establish uniform conditions 
of work in all undertakings belonging to the industry concerned. 


Recognition 

The object of a collective agreement is to establish working con¬ 
ditions for the benefit of workers who are members of the contracting 
trade union and employed by the contracting employer. But as long 
as the collective agreement is not legally recognised, it imposes only 
a purely moral obligation and there is nothing to prevent the em¬ 
ployers or workers from availing themselves of their contractual 
freedom to make individual contracts of employment in which the 
conditions of work may conflict with those of the collective agreement. 

All regulations concerning collective agreements therefore provide 
that if employers and workers bound by such agreements adopt con¬ 
flicting provisions in individual contracts, such provisions are null 
and void. Since the mere annulment of contrary provisions would not 
be sufficient to ensure the enforcement of the clauses of the collective 
agreements, the laws further provide that the clauses of a collective 
agreement respecting working conditions and wages automatically 
replace any conflicting clauses in individual contracts. This double 
legal protection is provided in one way or another by all laws con¬ 
cerning collective agreements, particularly those in force in Bolivia, 
Chile, Cuba, Colombia, Costa Rica, Ecuador, Mexico, Nicaragua and 
Venezuela. 

On the other hand, if the clauses of an individual contract are 
more favourable to the worker than those of a collective agreement, 
they are not annulled, because the collective agreement, like all labour 
protection laws, has as its sole object the fixing of minimum stan¬ 
dards. The parties are therefore left free to arrange for more 
favourable conditions and the employer may provide for the many 
special cases which, for various reasons, fall outside the bounds of 
the collective agreement. 

The advantages offered by individual contracts must however 
be substantial and must not be used to undermine the system of 
collective regulation or to introduce discrimination between organised 
and unorganised workers. The courts are responsible for distinguish¬ 
ing between real benefits granted in good faith and fictitious benefits 
that are in reality directed against the labour organisation. 
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It is interesting in this respect to note some of the considerations 
attached to a decision taken recently by the Supreme Court of the 
United States: 

The practice and philosophy of collective bargaining looks with suspicion 
on such individual advantages. Of course, where there is great variation in 
circumstances of employment or capacity of employees, it is possible for the 
collective bargain to prescribe only minimum rates or maximum hours or 
expressly to leave certain areas open to individual bargaining. But except 
as so provided, advantages to individuals may prove as disruptive of industrial 
peace as disadvantages. They are a fruitful way of interfering with organisation 
and choice of representatives; increased compensation, if individually deserved, 
is often earned at the cost of breaking down some other standard thought 
to be for the welfare of the group, and always creates the suspicion of being 
paid at the long-range expense of the group as a whole.’ 


Extension 

The legal recognition of a collective agreement ensures that its 
provisions shall effectively bind, not only persons actually signing it, 
but also employers and workers who are members of the contracting 
occupational organisations. However, common law does not make it 
apply to unorganised employers and workers, even if they are 
operating in the occupation or area covered by the agreement. Un¬ 
organised persons are free to set aside its provisions and accept 
working conditions that are less favourable than those established in 
the collective agreement. Naturally, the result is that in the same 
industry, even in the same undertaking, conditions of work may vary 
according to whether the workers are or are not affiliated to the 
contracting union. 

In order to overcome the serious difficulties that may be caused 
to employers, as well as to workers by such a situation, legislative 
measures have been introduced in many countries to make collective 
agreements apply to all employers and workers within their scope. 

The first move in this direction, which has been embodied in the 
laws of most countries, consists in extending collective agreements 
to apply to all workers, even those who are unorganised, in an under¬ 
taking or an occupation in which the employer or employers are 
bound by the agreements. This has occurred particularly in the 
United States and Canada in virtue of labour relations Acts, and in 
Mexico, Costa Rica, Cuba, etc., in virtue of regulations concerning 
collective agreements. In Colombia, however, this rule only applies 


’ United States Department of Labor : Monthly Labor Review, Apr. 1944, 
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if the contracting union includes more than a third of the employees 
of the undertaking; otherwise only members of the organisation 
benefit from the agreement. 

A further step consists in extending collective agreements to cover 
third parties, either employers or workers who, although they are not 
parties to the agreement, are exercising their occupations within its 
territorial or occupational scope. This extension only takes place when 
the contracting parties are employers’ and workers’ organisations 
which are truly representative of the employers and workers in the 
industry covered by the agreement. In Brazil, Canada (Quebec), 
Colombia, Costa Rica, Ecuador and Mexico extension takes place 
under these conditions. 

In some other countries agreements are only extended to certain 
groups of workers, for example, home workers in the Argentine 
Republic, or within a special branch of industry, for example, the 
building industry in Uruguay. 

In all countries, with the sole exception of Brazil, the extension 
is subject to the fulfilment of certain conditions, of substance and of 
form, that are designed to provide safeguards for third parties. These 
will be briefly summarised below. 

The principal basic condition, included in all regulations, is that 
the collective agreement, which is to be extended to third parties, 
must already have acquired major importance in the industry and in 
the area concerned owing to the fact that it covers the majority of 
employers and workers. In Colombia, the law requires that it must 
cover at least two thirds of the workers employed in the industry or 
in the district in question. Under the legislation in Mexico and in 
Ecuador, it must apply to a two-thirds majority of employers and 
organised workers. In Costa Rica, the employers bound by a collec¬ 
tive agreement must employ two thirds of the workers and the 
contracting trade union must have two thirds of the organised 
workers as members. 

The Minister of Labour, Industry and Commerce in Brazil has 
the power, ex officio, to make collective agreements compulsory for 
all members of the occupational and economic groups represented 
by the contracting organisations within the territorial scope con¬ 
cerned, if such a measure is “in the general interest”. 

The extension of collective agreements to some third parties 
is also subject to the fulfilment of certain formal conditions. As a 
general rule, it is not extended automatically but on the express 
request of the parties or of the occupational organisations concerned. 
Such is the case, for example, in Canada (Quebec), Costa Rica, 
Ecuador and Mexico. 
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Most laws offer persons, to whom the agreement may be ex¬ 
tended, the opportunity of opposing such a measure. For this purpose, 
the request for an extension of a collective agreement must be 
published and a waiting period must be fixed to allow third parties 
to lodge their objections (Canada (Quebec), Costa Rica, Ecuador, 
Mexico). Once this period has elapsed all the parties concerned are 
convened to discuss the possible consequences of the measure. If 
the objections seem to be well founded, the request for extension 
may be rejected; if, on the other hand, the opposition appears to 
be unjustified, the collective agreement is extended, generally for 
the length of time the agreement has still to run. 

The authorities responsible for extending an agreement have not 
the right to modify its contents unless the contracting parties ex¬ 
pressly give their consent. However, in Costa Rica, the competent 
authority may help the parties by submitting a new draft agreement 
to them if such a step becomes necessary. 

Finally, agreements established by joint committees, set up for a 
whole industry, generally bind all employers and workers belonging 
to that industry. 


Enforcement 

Another problem, that has for good reason attracted much 
attention in all countries, is that of ensuring the effective enforcement 
of a collective agreement. Once such an agreement has been freely 
concluded by the parties it is in effect a treaty of social peace and 
disputes concerning its interpretation and enforcement should there¬ 
fore be regulated without allowing recourse to collective pressure 
methods, such as strike or lockout. 

The enforcement of collective agreements is less a matter of 
penalties for violation — which it would moreover be difficult to 
impose when the offenders may be counted by thousands or tens 
of thousands — than of good organisation of the procedures for 
settling disputes. But since the procedures must be adapted to the 
disputes, the nature of such disputes must be clarified before it is 
possible to determine the kinds of procedures needed. 


The Nature of Disputes concerning the Interpretation 
and Enforcement of Collective Agreements 


The individual and collective disputes that may arise out of the in¬ 
terpretation and enforcement of an existing collective agreement are by 
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nature fundamentally different from those concerned with the making 
or renewing of a collective agreement which were dealt with in 
Chapter IV; “Conciliation and Arbitration”. 

A single concrete example will show this difference more clearly 
than a long theoretical explanation. When the parties are endeavour¬ 
ing to establish wage rates by collective agreement, their interests 
are necessarily opposed. It is in the employer’s interest to keep labour 
cost, sometimes an important part in the total cost of production, 
within limits which he considers the undertaking can carry; whereas 
it is in the worker’s interest to reduce all other costs and particularly 
profits for the benefit of the wages. 

It is obvious that in a free economy these economic disputes do 
not lend themselves to regulation by law or by authority (compulsory 
arbitration, for example) since neither a judge or any other authority 
is considered to have sufficient information at his disposal to make 
a decision. There is no authority recognised as competent to 
decide, in each case, what should be the cost of labour to the em¬ 
ployer or what is a fair level of wages. This is a question of vital 
interest to the two parties concerned and although they may volun¬ 
tarily submit to conciliation and arbitration procedures, in the last 
resort they are “judges” of their own case. 

However, when wage rates and other conditions of work have 
already been settled by a collective agreement, the judge or other 
authority called upon to settle a dispute, is armed with a formal text: 
the freely reached collective agreement or a decision given by a 
voluntary conciliation or arbitration agency which fixes precisely 
the rights and obligations that the parties undertook to observe 
when they made the agreement or accepted recourse to arbitration. 
The disputes that occur under such circumstances are “legal disputes” 
and do not differ, in any way, from those arising out of the inter¬ 
pretation or enforcement of any other civil law contract, contracts 
of sale, rent, employment, etc. And it has never been claimed that 
the parties to such civil contracts should have the right to settle 
disagreements by recourse to violence. 

It is true that the disputes arising out of the interpretation or 
enforcement of a collective agreement may affect not only individuals 
but also groups of wage earners or employers. However, the fact 
that a considerable number of persons may be involved in a dispute 
does not alter its legal nature. It merely makes it more serious and 
therefore more urgent that a suitable method for settling it should 
be found. 

In most countries — Brazil, Chile, Colombia, Costa Rica, Mexico, 
for example — the laws in force make a clear distiction between 
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“economic disputes” and “legal disputes” and take this distinction 
into account in their systems for regulating them. 


Methods of Adjusting Disputes regarding the Interpretation 
and Enforcement of Collective Agreements 

In the absence of special legal or contractual regulation, disputes 
respecting the interpretation and enforcement of collective agree¬ 
ments, like all other civil law disputes, fall within the competence 
of ordinary law courts. But procedures of common law are slow, 
expensive and complicated, and are not suited to regulating industrial 
disputes, for which prompt and inexpensive settlements are needed. 
In fact, workers in particular usually prefer to sacrifice even their 
clearly defined rights rather than expose themselves to the delays 
and hazards of ordinary legal proceedings. 

Consequently in most countries disputes concerning interpretation 
are at present dealt with by regulations agreed upon by the parties 
and embodied in the contract or else by legal regulations especially 
provided for this kind of dispute. 

Contractual Regulation 

Usually the parties themselves, since they are the most imme¬ 
diately interested in the observance of agreements they have made 
and are the best qualified to interpret their clauses, take the initiative 
of including procedures for settling disputes in the contract. These 
“grievance procedures” take the form of arbitration clauses and 
provide a means for settling individual and collective disputes con¬ 
cerning interpretation. 

This method is particularly widespread in the United States and 
Canada. According to an enquiry recently carried out in the United 
States which dealt with 1,254 collective agreements covering 2,684,000 
workers employed in the 14 principal industries of the country on 
1 January 1944, 915 of the agreements, covering 83 per cent, of the 
workers, contained such arbitration clauses. Of these 915 agreements, 
43 provided for establishing permanent procedures, while 872 pro¬ 
vided for ad hoc arbitration procedures. In 40 per cent, of the 
collective agreements tripartite committees for regulating disputes 
were arranged for, and in 36 per cent, a single arbitrator was to 
settle the dispute. The arbitration award was considered final and 
binding in 90 per cent, of the collective agreements.^ 


^Monthly Labor Review, Oct. 1944, p. 1001. 
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The representatives of employers’ and workers’ organisations to 
the Labor-Management Conference held in November 1945 bore 
witness to the importance of the method of contractual regulation. 
The Conference, after having emphasised the need for making col¬ 
lective agreements as simple and clear as possible and for enforcing 
them faithfully in letter and in spirit, recommended that each col¬ 
lective agreement should provide for establishing procedures to settle 
disputes relating to interpretation or enforcement of agreements that 
would make strikes and lockouts unnecessary. 

It further recommended that procedures provided for this purpose 
should include two stages. If the dispute is not settled by direct 
negotiation the parties as a first stage should formulate their demands 
in writing and appoint representatives to settle the dispute in a 
friendly fashion and as quickly as possible. Cases of dismissal of 
workers, work stoppages or disciplinary measures should be given 
priority. The employers and the labour organisations should take 
steps to give technical training to their representatives so as to 
equip them to perform their duties satisfactorily. 

Disagreements that cannot be settled by this procedure should 
be carried in the second stage before an umpire, an arbitrator or 
a joint arbitration board and the parties should undertake in advance 
to accept the arbitration decision as final and binding. The arbitrator 
should have the right to interpret the clauses of the agreement and 
enforce it in actual cases, but should not have the right to modify 
the agreement itself. 

If it becomes necessary to modify, revise or renew the agreement 
in order to solve a dispute, the parties should resort to direct 
negotiations, conciliation and, if necessary, to voluntary arbitration. 
Disputes in which some such changes become necessary are in 
reality economic disputes and the Conference expressly stated that 
it would not by any means recommend compulsory arbitration, that 
is to say, arbitration that was not voluntarily agreed to by the two 
parties. 

In Canada, special conciliation and arbitration procedures for 
disputes respecting the interpretation and enforcement of agreements 
were required by the wartime industrial relations regulations. Under 
these regulations all collective agreements must include a clause 
providing for the compulsory settlement of such disagreements with¬ 
out stoppage of work. However, if an agreement does not make 
suitable provision, the Labour Relations Board is responsible for 
setting up procedures on the request of one of the parties. The 
worker or employer who claims that a collective agreement is being 
incorrectly interpreted or violated must submit the disagreement for 
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examination and final settlement according to the procedures estab¬ 
lished either by the collective agreement itself or by the Board. 

The law in force in the Province of Quebec provides for setting 
up joint industrial committees responsible for supervising the en¬ 
forcement of collective agreements. These committees are qualified to 
carry out investigations and, in cases where an agreement has been 
violated, to prosecute in the name and for the benefit of the injured 
workers. 

Contractual regulation of disputes relating to the interpretation 
and enforcement of collective agreements offers obvious advantages, 
but may also have serious disadvantages, because it depends ex¬ 
clusively on the goodwill of the parties. There is always the danger 
that the parties will not be able to agree on setting up procedures 
for regulation or, even if this is compulsory, that they will refuse 
to accept the decision of the mediator. 

In such cases the creation of special courts to which the parties 
may have recourse is necessary to supplement the purely contractual 
procedures. 

It should be noted that North American countries have given 
preference to contractual regulation of disputes relating to the in¬ 
terpretation and enforcement of agreements, whereas Latin American 
countries have usually adopted legal procedures. 


Legal Regulation (Labour Qjurts) 

It has already been pointed out that the disputes relating to the 
interpretation and enforcement of agreements, because of their very 
nature, lend themselves to legal regulation, on condition however 
that the legislation places at the disposal of the parties special pro¬ 
cedures adapted to such disputes. The labour courts existing at 
present in most Latin American countries, such as Bolivia, Brazil, 
Chile, Costa Rica, Ecuador, Mexico, Nicaragua, Peru and Venezuela, 
were set up to answer this need. The creation of such courts has 
also been arranged for in Colombia, Guatemala and Panama. 

However, the legislation does not always clearly distinguish 
between the powers of labour courts and of conciliation and arbitra¬ 
tion agencies. This is the reason why in Costa Rica, for example, 
labour courts are also competent to decide on economic disputes. In 
other countries conciliation and arbitration agencies also exercise 
judicial functions as, for example, in Mexico. In still other countries 
the administrative authorities — some departments of the Ministry of 
Labour, for instance — have authority to settle disputes of interpreta- 
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tion, as in the Argentine Republic, Cuba and Panama. Even labour 
inspectors are sometimes called upon to make legal decisions. 

But whatever their titles or general competence, all these autho¬ 
rities perform judicial functions when they are called upon to settle 
legal disputes arising from the interpretation or enforcement of col¬ 
lective agreements. A very brief analysis is given below of the com¬ 
position, procedure and powers of labour courts. 

Composition. 

In some countries labour courts are composed of a single judge, 
in others of a judge assisted by several advisors, and in still others 
of a single judge, in the first instance, and of a board of several 
judges on appeal. 

In Ecuador a labour commissioner fulfils the duties of a judge 
in the first instance, but appeal may be made against his decisions 
to the ordinary Superior Courts. In Bolivia, Chile, Costa Rica, Nica¬ 
ragua, Peru and Venezuela a single judge deals with industrial 
disputes in the first instance, and when the decision is appealed the 
case is settled by superior labour courts. In several countries — for 
example, Bolivia, Costa Rica and Nicaragua — such courts are com¬ 
posed on a tripartite basis and are made up of a judge, who is an 
expert in social questions, as chairman. Government representatives, 
and an equal number of employers’ and workers’ representatives as 
advisers In Venezuela each party may appoint a representative to 
serve as adviser to the superior labour court. Such persons must 
possess the necessary qualifications to perform legal work. In Brazil 
and Mexico, the tripartite principle is applied in every instance. In 
Venezuela and Brazil the court of appeal must include experts on 
industrial affairs. All the laws provide for the possibility of appeal 
to a Supreme Court, but questions connected with labour are often 
dealt with by special divisions of this Court. 

Members of labour courts exercising legal functions — career 
judges and advisers — are appointed by the authorities; workers’ 
and employers’ representatives who are called upon to sit on labour 
courts are generally chosen from candidates proposed by occupational 
organisations either directly or after election. 

Procedure. 

The procedure of labour courts differs basically from that of 
common law courts. Although it is impossible to analyse it here, 
some of the most characteristic features should be noted. 
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Participation of trade unions. All disputes, whether individual 
or collective arising from the enforcement of collective agreements, 
concern the trade unions. They are naturally parties to the litigation 
if they are directly involved in a collective dispute arising out of 
a collective agreement to which they are one of the contracting parties. 
But they are also concerned in individual disputes resulting from 
the interpretation or the violation of a collective agreement, even 
if they are not directly affected. The laws of some countries, such 
as Costa Rica, Mexico, Nicaragua, Brazil, etc., in such cases give 
them the right to institute legal proceedings in the name of their 
members, because strong occupational organisations are undoubtedly 
better equipped to defend the interests in question than isolated 
workers. 

In Chile and Ecuador this right is granted not only to trade 
unions but also to works committees. In Costa Rica the right of 
intervention in the procedure is granted to trade unions in all 
disputes arising from the enforcement of a collective agreement. In 
Mexico and Ecuador occupational organisations may also take legal 
action instead of the workers concerned without being authorised by 
them. However, the workers may, if they desire, plead their own 
case. Under the law in Chile, on the contrary, the persons concerned 
must give a formal mandate to the trade union. 

It should be noted finally that in several countries in Latin 
America — Bolivia, Mexico, Peru and Venezuela, for example — the 
authorities have placed offices for free legal advice and assistance at 
the disposal of the workers. 

Simplification of procedure. The rules for the procedure of labour 
courts are roughly modelled on those for common law, but the 
formalities are greatly simplified and disagreements are settled as 
quickly as possible. 

In the first instance the judge must try to conciliate the parties 
and it is only after the conciliation attempt has failed that legal 
proceedings as such are started. Claims may in many cases be made 
orally. Delays are shortened and fixed in advance. Notices are sent 
by registered letter, etc. Enquiries are often carried on by labour 
inspectors. Each party may introduce only a limited number of 
witnesses and experts. Finally, the use of labour courts is usually 
free and legal expenses reduced to a minimum, if not totally 
abolished. 

However, in some countries the laws concerning labour courts 
contain only a few very brief provisions on procedure and refer to 
the rules of common law to fill in the gaps. In others the texts 
are very detailed and therefore difficult for the workers to understand. 
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Under both these circumstances the parties are obliged to have the 
help of lawyers or other legal advisers. 

Powers. 

Labour courts are competent to deal with all the individual and 
collective disputes arising from the enforcement of collective agree¬ 
ments to the exclusion of common law courts. The regulations re¬ 
specting labour courts authorise labour judges to guide themselves 
by the principles of equity and social justice rather than by a strict 
interpretation of texts. Their responsibility is particularly great when 
they are called upon to decide the legality of a strike or lockout 
which is about to be called or has already started. 

As a general rule, strikes and lockouts that violate an existing 
collective agreement are in direct contravention of the undertakings 
made by the parties to observe the agreement during its duration and 
are therefore prohibited. This is the case, however, only if the strike 
or lockout is for the purpose of compelling the opposing party to 
accept a change in one of the clauses of the agreement. Strikes and 
lockouts caused by questions not settled by the collective agreement 
(sympathy strikes, for example) do not fall into this category. Very 
often the laws are not sufficiently explicit on this subject and the 
judge has to determine case by case if the work stoppage is legal or 
if it constitutes a violation of the collective agreement. 

However, some cases are specially dealt with by the law. For 
example, in Cuba, Costa Rica, Mexico and Nicaragua, strikes, arising 
during the time a collective agreement is valid, are legal if they are 
provoked by the intentional violation of the agreement by the em¬ 
ployer. In Mexico and Nicaragua strikes are also legal if they are for 
the purpose of obtaining a revision of a collective agreement, on con¬ 
dition that changes in economic and social conditions have made 
these revisions necessary. In Colombia, Costa Rica and Nicaragua 
such strikes may be called only if the labour court has decided that a 
rise in the cost of living, a fall in the value of money, or other similar 
circumstances justifies revision of the agreement. 

The problem of penalties to be imposed in the case of the violation 
of collective agreements seems to play a subsidiary part in most legis¬ 
lation. In several countries the laws provide civil sanctions (damages 
and interest) or penal sanctions (fines, in particular). This is the 
case in the Argentine Republic, Brazil and Cuba. In Costa Rica and 
Nicaragua fines are imposed on the employer if he fails to observe 
the clauses relating to conditions of work, especially those concerning 
wages and hours. 
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In general, employers’ and workers’ organisations appear to have 
given full support to the method of regulating disputes respecting the 
interpretation and enforcement of collective agreements by means of 
labour courts. Owing to the guarantees that it gives employers and 
workers, it has contributed, if not to the complete elimination, at least 
to a considerable reduction in the number and gravity of industrial 
disputes arising while collective agreements are in force. 



PART II 


CHAPTER VI 

SUGGESTIONS FOR DISCUSSION BY THE CONFERENCE 

The Governing Body, in placing the question of industrial rela¬ 
tions on the agenda of the Conference, wished to stress the importance 
of this problem for the countries of the Americas in the difficult period 
of post-war reconversion through which the world is passing. The 
level of working conditions, the regular functioning of national 
economies and social and economic stability itself are, to a large 
extent, dependent on a well-organised system of industrial relations 
in which all the interested parties may place their trust. 

The Governing Body proposed that the Conference should study, 
not so much one particular problem, as the whole series of problems 
connected with the sound organisation of collective labour relations: 
freedom of association, collective bargaining, conciliation and arbi¬ 
tration, collective agreements and enforcement of collective agree¬ 
ments. All these problems are closely interdependent and a compre¬ 
hensive system for regulating them is necessary before stable labour 
relations can be established. 

The question before the Conference, therefore, is vast and complex. 
Neither the Conference in plenary session nor the special committee 
to which this Report will no doubt be referred, will have sufficient 
time to study in detail all aspects of the problems raised by the 
regulation of collective labour relations. Accordingly, in this chapter 
of the Report, the Office submits suggestions for discussion by the 
Conference, which is thought may facilitate its work in this respect. 
The Office considered that in spite of the very wide differences in the 
social and economic development of the countries of the Americas — 
differences that are naturally reflected in their systems of legislation — 
it would be possible to draw from the experience of the different 
countries a certain number of principles or rules which could serve 
as a guide for future regulations and to which Government practice 
could be made to conform. 

Consequently, these principles, together with a brief summary 
of the considerations on which they are based, will be outlined below. 
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The principles will then be incorporated in draft resolutions which 
may be adopted by the Conference at the end of its deliberations. 


Freedom of Association 

It should be recalled at the outset that the Constitution of the 
International Labour Organisation affirms the principle of freedom 
of association and that after a lapse of 25 years, in spite of the 
grave changes in the social structure of the different countries brought 
about by the war, the States Members in the Declaration of Phila¬ 
delphia reaffirmed their conviction that the recognition of the right 
of association was essential to sustained progress. The Members also 
recognise that freedom of association is necessary for the smooth 
functioning of the different national economies and for the working 
of the International Labour Organisation, which brings together 
in a common effort the Governments and the most representative 
employers’ and workers' occupational organisations. Further, at the 
Regional Conferences in Santiago and Havana, the countries of the 
Americas in several resolutions called the attention of the Inter¬ 
national Labour Organisation to the necessity of ensuring the appli¬ 
cation of the principle of freedom of association. 

But although all countries appear today to be in agreement that 
the principles of freedom of association should be at the very basis 
of the organisation of collective labour relations, opinions differ none 
the less with regard to the practical measures which should be taken 
to give effect to that principle. 

Perhaps the best way of explaining the positive guarantees to 
which employers and workers are entitled is to give a brief description 
of the characteristic traits of a regime founded on the denial of 
freedom of association which until quite recently prevailed in a 
great number of countries and which appears still to survive in 
certain American countries. 

It is recognised that under such a regime (described by jurists 
as a “preventive regime”), the State considers the right of association 
to be a right which the Executive is free to grant or not. The State 
also reserves the right to subject the formation of any organisation 
to previous authorisation, to recognise only those associations which 
it can control, or again to deprive certain categories of persons by 
reason of their occupation, race or creed of the right of association. 
Further, the State prescribes regulations to which the constitution, 
administrative rules, purposes and policies of the associations must 
conform, and retains the right to nominate, or at least to confirm 
the nomination of, trade union leaders, to supervise trade union 
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meetings and to annul decisions taken in accordance with their con¬ 
stitution by a majority of their members. Finally, it claims the right to 
dissolve associations arbitrarily by mere administrative decisions. In 
a word, associations, in as far as they are tolerated, are at the mercy 
of the Executive. 

On the contrary, under a regime where freedom of association is 
recognised, as is the case at present in most countries of the Americas, 
the State, either by virtue of an expressed provision of the constitu¬ 
tion or by virtue of a statutory law, declares the right of association 
to be an absolute principle which is binding even on the public 
authorities. It follows that the workers and employers are entitled 
to constitute occupational organisations without previous authorisation 
and that these organisations may organise their administration and 
activities without interference from the public authorities. They, of 
course, are subject to all laws affecting the public interest which 
are applicable to individuals and to groups of individuals, but they 
are entitled, in case they infringe such laws, to the protection of 
ordinary legal procedures. In brief, where freedom of association 
exists, trade organisations enjoy the largest measure of independence 
from the public authorities as regards their formation, administration 
and activities. 

In this brief discussion of the concept of freedom of association, 
it is not intended to suggest that all regulations affecting occupational 
organisations are necessarily at variance with the principle of freedom 
of association. On the contrary, each particular kind of regulation 
must be examined before it is possible to decide what its influence 
will be. 

The question of the nature of such regulations arises particularly 
in considering the considerable number of American countries which 
confer the benefits of legal personality on trade unions and sometimes 
make it the essential condition for their legal existence. When this 
is the case, however, the basic or formal conditions precedent to 
the acquisition of legal personality should strengthen rather than 
weaken trade unionism. 

It may be contended, for instance, that the obligation to register 
trade unions is not necessarily in contradiction to freedom of as¬ 
sociation, since the State possesses the inherent right to require 
organisations to make known their existence. But although com¬ 
pulsory registration may be justified, the recognition of a trade 
union should be a right; otherwise the State is reserving the power 
of subjecting organisations to previous authorisation. Similarly, legal 
provisions stipulating the questions that must be regulated by the 
constitution of the organisation (such as, for example, the formation 
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of a union, its financial administration, the relations between the 
union and its members), may help inexperienced trade unions to set 
up their organisation, provided, of course, that the legislation does 
not prescribe the very substance of the statutes and thereby hamper 
the administrative autonomy of the organisation. Finally, legislative 
provisions concerning occupational organisations may prescribe penal¬ 
ties to be imposed on organisations, the activities of which are judged 
criminal at common law, provided that the organisations remain 
entitled to the protection of the ordinary courts of law. 

Although it may often be difficult to draw a line between regula¬ 
tions that are designed to strengthen freedom of association and those 
that tend to restrict that freedom, it is nevertheless possible to 
establish with sufficient clarity certain fundamental principles which 
must underlie any system of freedom of association. These principles 
have been incorporated in the following draft resolution, which is 
submitted for the consideration of the Conference 


DRAFT RESOLUTION CONCERNING FREEDOM OF ASSOCIATION 

Whereas the Constitution of the International Labour Organisa¬ 
tion affirms the principle of freedom of association, the Declaration 
of Philadelphia proclaimed anew that freedom of association is es¬ 
sential to sustained progress; the Regional Conferences of the 
American States Members of the International Labour Organisation 
meeting at Santiago and Havana in several resolutions called the 
attention of the International Labour Organisation to the necessity of 
ensuring the application of the principle of freedom of association; 
and the recognition of the right of association is essential to the 
working of the International Labour Organisation, which brings to¬ 
gether in a common effort the Governments and the most representa¬ 
tive trade organisations of employers and workers; and 

Whereas living standards, the normal functioning of the national 
economy, social and economic stability are dependent on a soundly 
organised system of industrial relations in which the interested parties 
have placed their trust; and occupational organisations of employers 
and workers cannot usefully carry out their tasks unless they are 
granted the largest measure of independence from the public autho¬ 
rities ; and freedom of association must be the foundation of a stable 
system of industrial relations in which occupational organisations are 
guaranteed their independence. 

The Conference draws the attention of the States Members to 
the following principles which seem to constitute an adequate defi¬ 
nition of freedom of association: 

(1) Employers and workers without distinction of occupation, 
race or creed should be entitled to form occupational organisations of 
their own choosing without previous authorisation; 
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(2) Occupational organisations of employers and workers should 
be granted full autonomy in organising their administration and ac¬ 
tivity, in drawing up their constitution and administrative rules, and 
in framing their policies; 

(3) Occupational organisations of employers and workers should 
not be subject to arbitrary dissolution by administrative order; 

If forced dissolution is imposed by way of penalty for certain 
acts deemed illegal at common law, the occupational organisations 
should be entitled to the full protection of the ordinary courts of law; 

(4) Occupational organisations should have the right to consti¬ 
tute federations and confederations of trade organisation; 

The formation, operation and dissolution of federations and con¬ 
federations should not be subject to formalities other than those 
prescribed for occupational organisations; 

(5) Where the acquisition of special privileges by occupational 
organisations is subordinated to certain conditions of substance and 
of form, these conditions should not be such as to imperil freedom 
of association as defined above. 


Protection of the Right to Organise and Collective Bargaining 

The guarantee of freedom of association or the right to organise 
by the State enables employers and workers to form powerful occupa¬ 
tional organisations independent of the public authorities, and must 
underlie any system of collective bargaining. By itself, however, it is 
not a sufficiently strong basis for collective bargaining. 

The essential function of occupational organisations in a free 
economy is to fix wages and conditions of work by means of free 
negotiations, but the right to organise — and consequently freedom of 
contract — even when guaranteed by the State, may be hampered 
if one party to the contract of employment, owing to economic ad¬ 
vantages, is in a position to hinder and even to paralyse the exercise 
of a right expressly recognised by law. Moreover, even when the 
parties abstain from all acts of direct pressure, they may refuse to 
recognise each other as the representatives of their members and to 
bargain collectively for the conclusion of a collective labour agree¬ 
ment. 

Of course, trade unions may attempt by force to gain recognition 
and to compel the employer or the employers’ organisations to accept 
collective bargaining. This was often the case in the quite recent 
past, when the most serious labour conflicts were those fought to 
obtain the recognition of trade unions. 

The best way to overcome obstacles to the exercise of the right to 
organise would doubtless be for all parties to accept the fact of trade 
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unionism and the principle of collective bargaining without reserva¬ 
tion. Such an acceptance has already been the subject, in some coun¬ 
tries, of a formal agreement between the central employers’ and 
workers’ organisations, whereby the parties accept each other as the 
qualified representatives of all the workers and employers who are 
members of the organisations to negotiate and conclude collective 
agreements on conditions of work. 

But in the absence of such an agreement, the legislator in many 
countries, being convinced, on the one hand, of the importance of 
regulating conditions of work by collective bargaining and being de¬ 
sirous, on the other hand, of sparing the community the consequences 
of jurisdictional (inter-union) disputes, has intervened to secure the 
due observance of the right to organise and to place at the disposal 
of the parties special machinery for collective bargaining. 


Protection of the Right to Organise 

As it is obviously impossible to draw up a complete list of the 
attacks that may be made on the right to organise, only the most 
characteristic attacks and those that occur most frequently during 
collective bargaining will be mentioned here. They may be classified 
under three headings. 


Individual Workers 

Infringements of the right of individual workers to organise all 
aim at “immunising” the undertaking in one way or another against 
trade unionism. For that purpose, the employer may subject the 
employment of a worker to the express condition that he does not 
join a certain trade union or that he withdraws from a trade union 
of which he is already a member. During employment, the employer 
disposes of numerous means, such as change of employment, demotion, 
reduction of wages, etc., whereby he can discriminate against workers 
who are members, representatives or officials of a trade union. Finally, 
he may dismiss a worker for the sole reason that he belongs to a 
certain trade union or that he has taken part in some legitimate 
trade union activity. 


Workers’ Organisations 


Violations of the right of trade unions to organise generally aim 
at preventing any attempt at the collective regulation of conditions 
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of work or, if this proves impossible, at sidetracking collective bar¬ 
gaining from its true purpose. To that end, employers or employers’ 
organisations may organise “phoney” unions completely under their 
control, may determine conditions of work with their collusion and 
so exclude free trade unions; or by interfering in the formation 
or administration of genuine trade unions or supporting them 
financially or otherwise they may gain control of them. Finally, in¬ 
stead or trying to control trade unions, they may simply refuse to 
recognise them as the accredited representatives of the workers or 
to negotiate with them with a view to the conclusion of a collective 
agreement. 


Third Parties 

The obstacles to the right to organise, mentioned above, are 
created by employers or employers’ organisations and it is clear that 
they have many means at their disposal of exerting pressure on their 
employees, whereas the right of employers or employers’ organisations 
to organise never seems to be jeopardised by the workers or 
their organisations. Nevertheless, trade unions, in their efforts to 
control the employment market, may also be tempted to resort to 
illegal pressure and to interfere with the freedom of action of non¬ 
union workers or of workers who are members of rival organisations. 
Consequently the law, in certain countries, forbids workers or trade 
unions to use coercion or intimidation as a means of compelling non¬ 
union workers to join a certain trade union or to participate in a 
certain trade union activity, such as a strike, for instance. 

However, in most countries, the law authorises the parties to 
collective agreements to agree to union security clauses — union shop 
or closed shop — whereby the workers who are bound by a collective 
agreement may be obliged to remain members of a trade union or to 
join a trade union, for the time the collective agreement is in force. In 
such cases, where compulsory membership in a trade union is a con¬ 
dition of the employment that has been voluntarily agreed upon by 
the parties to the collective agreement, the prohibition of pressure 
on the part of trade unions does not apply. 


Collective Bargaining Machinery 


It is not sufficient to adopt measures for the protection of trade 
unionism; special machinery must also be placed at the disposal of 
the parties with power to impose penalties for violations of the right 
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to organise and, when necessary, to decide which organisation is 
qualified to represent workers for purposes of collective bargaining. 
The labour relations boards in the United States and Canada have, 
in fact, been entrusted with these two mutually complementary 
functions. 

It is not necessary here to describe in detail the formation, 
operation, procedure and powers of the labour relations boards, but 
it may be useful to draw from the experiences of different countries 
certain conclusions regarding the composition and powers that boards 
should have in order to function satisfactorily. 

(1) In view of the fact that it is in the interest of all parties that 
attacks on the right to organise should be settled as promptly as 
possible, such attacks should not be dealt with by the protracted and 
costly procedures of ordinary law courts, but by labour relations 
boards. These boards should be given exclusive jurisdiction — in 
so far as the judicial systems in force in the different countries 
permit — to deal with and to impose penalties for violation of the 
right to organise. 

(2) By reason of their judicial or quasi-judicial character, labour 
relations boards should be composed of experts in industrial relations 
who are completely independent of the litigants. 

(3) Labour relations boards should, moreover, be entrusted with 
exclusive power to determine, when necessary, which trade union 
should represent the workers concerned in collective negotiations. 

(4) In case of disagreement as to which trade union is most 
representative, the labour relations board should be authorised to 
conduct elections by secret ballot under its supervision. The trade 
union thus certified or elected should have the right to represent all 
the workers concerned in the collective negotiations, including those 
who are not members of the trade union or those who are members 
of a rival organisation. This seems to be the most democratic way 
of settling union representation, since it introduces the majority rule 
of political democracy into the field of industrial relations and makes 
it possible to find an adequate solution of the problem of jurisdictional 
(inter-union) disputes without infringing on the rights of the workers 

(5) Technical services should be attached to labour relations 
boards and should provide the parties with all information and statis¬ 
tical data needed on the cost of production, the productivity of labour, 
the level of wages, other conditions of work, etc., in the industries or 
occupations concerned. 

The above fundamental principles, derived from the experience of 
numerous countries, have been incorporated in the draft resolution 
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given below concerning the protection of the right to organise and 
collective bargaining, which, it is hoped, the Conference will consider 
for adoption. 

DRAFT RESOLUTION CONCERNING PROTECTION OF THE 
RIGHT TO ORGANISE AND COLLECTIVE BARGAINING 

Whereas the Declaration of Philadelphia has proclaimed the 
need for the effective recognition of the right of collective bargaining; 
and 

Whereas it is in the interest of all the parties that conditions of 
employment be determined by collective bargaining; and 

Whereas collective bargaining can only be based on the due 
observance of the right to organise of all the interested parties and 
on the acceptance in good faith of the principle of collective bargain¬ 
ing; and 

Whereas it is therefore the duty of the State to safeguard the 
exercise of the right to organise and to facilitate collective bargaining 
by all possible means. 

The Conference draws the attention of the States Members of 
the Americas to the following principles which appear to provide a 
suitable basis for the regulation of collective bargaining. 

I. Protection of the Exercise of the Right to Organise 

(1) In view of the fact that the individual worker’s right to 
organise may be placed in jeopardy by discriminatory measures 
directed against him at the time of hiring or during tenure of em¬ 
ployment, the law should particularly prohibit on the part of the 
employer or his agents all acts designed to — 

(a) make the hiring of the worker subject to the express con¬ 
dition that he does not join a certain trade union or with¬ 
draws from a trade union of which he is already a member; 

(b) prejudice or injure in any manner whatsoever a worker on 
account of his being a member, agent or official of a certain 
trade union; 

(c) dismiss a worker for the sole reason that he is a member, 
agent or official of a certain trade union or has taken part 
in some legitimate trade union activity; 

(d) in general, exert any kind of pressure upon a worker with 
the object of compelling him to join or not to join a certain 
trade union. 

(2) With a view to ensuring that collective bargaining be under¬ 
taken in good faith, the law should particularly prohibit on the part 
of the employer or of the employers’ organisations or their agents, 
all acts designed to — 

(a) promote the formation of sham trade unions controlled 
by the employer; 
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(h) hamper the exercise of the worker’s right to form occupational 
organisations, conclude collective agreements and take con¬ 
certed action for the defence and protection of their occu¬ 
pational interests; 

(c) interfere in the formation or administration of a trade union, 
or support it by financial means or otherwise; 

(d) refuse to recognise trade unions and to negotiate with them 
in good faith with a view to the conclusion of collective 
agreements. 

(3) In order to prevent trade unions from obstructing the freedom 
of association of third parties, the law should prohibit trade unions 
and their agents from — 

(a) resorting to coercion or intimidation to compel non-organised 
workers or workers who are members of a rival organisation 
to join a certain trade union; 

(h) resorting to coercion or intimidation to compel non-organised 
workers or workers who are members of a rival organisation 
to participate in a certain trade union activity. It should, 
however, be understood that a clause in a collective agreement 
requiring compulsory membership in a certain trade union, 
as a condition precedent to employment, is not barred by 
this prohibition. 


II. Collective Bargaining Machinery 

(1) The State should undertake to place at the disposal of the 
parties labour relations boards (or other similar agencies) to secure 
the due observance of the right to organise as defined above, and 
to facilitate collective bargaining. 

(2) Labour relations boards (or other similar agencies) should 
be given exclusive power — in so far as the judicial system in force 
permits — to take cognisance of, and impose penalties for, violations 
of the exercise of the right to organise. 

(3) Labour relations boards should moreover be entrusted with 
exclusive authority to — 

(a) determine which trade union shall represent all the workers 
concerned in collective negotiations; 

(b) organise under their supervision, in case of disagreement 
as to which trade union is the most representative, secret 
ballot elections to certify the representatives of the trade 
unions for collective bargaining purposes. 

(4) Technical services should be attached to the labour relations 
boards and should place at the disposal of the parties all information 
or statistical data on the cost of production, the productivity of labour, 
the level of wages and conditions of work in the industries or occu¬ 
pations concerned. 
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Conciliation and Arbitration 

Special agencies for collective bargaining provided by Govern¬ 
ments, such as the labour relations boards, were created for the 
purpose of bringing the parties together and inducing them to under¬ 
take in good faith negotiations for the conclusion of collective agree¬ 
ments. But it remains the responsibility of the parties concerned to 
make the discussions a success and to settle wages and other con¬ 
ditions of work as they please. 

The labour relations boards are not authorised to interfere with 
the freedom of action of the parties as regards fixing conditions of 
work or to prescribe methods for this purpose. They are entrusted 
with essentially judicial powers and are designed to eliminate a very 
important class of labour disputes — those concerning the recognition 
of trade unions — but are not equipped to forestall or settle disputes 
of an economic character in which the interests of employers and 
workers are opposed, as they are particularly when wages and other 
conditions of work are to be fixed by the conclusion or renewal of 
collective agreements. 

These economic disputes can only be adjusted by agreements made 
by the parties, either as a result of free collective bargaining or as a 
result of an open conflict such as a strike or lockout. 

However, in view of the serious repercussions of collective labour 
disputes, not only on the parties directly involved but also on the 
community as a whole, the States have naturally endeavoured to 
minimise, as much as possible, their number and importance. 

To that end, they have placed at the disposal of the parties two 
additional forms of procedure: 

(1) Voluntary conciliation and arbitration procedures which tech¬ 
nically are merely supplementary procedures for the conclusion of 
collective agreements, since they must be voluntarily accepted by 
the parties before they can be applied; 

(2) Compulsory conciliation and arbitration procedures which 
technically are methods by which the State intervenes in the fixing 
of wages and conditions of work and by which the will of the State 
is substituted for the will of the parties concerned either temporarily 
or permanently. 

As these two forms of procedure are fundamentally different in 
character, they should be examined separately. 
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Voluntary Conciliation and Arbitration 

In voluntary conciliation and arbitration systems, the problem 
which confronts the State is essentially that of assisting the parties to 
arrive at an agreement without having recourse to collective means of 
pressure, but without the State infringing upon their independence 
and autonomy. 

The practical value of conciliation and arbitration machinery is 
today universally recognised and all the States have placed at the 
disposal of the parties some forms of procedure for adjusting dis¬ 
putes which take into account the special features of each country. 
Past experience makes it possible to establish some of the necessary 
characteristics of this machinery and the conditions to which it must 
conform to be effective and these characteristics and conditions are 
outlined below, first for voluntary conciliation procedures and secondly 
for voluntary arbitration procedures. 


Voluntary Conciliation 

It should be noted, at the outset, that all countries show a pre¬ 
ference for conciliation procedures that are set up by the parties them¬ 
selves, either as a result of a national agreement concluded between 
the central employers' and workers’ organisations, or as a result of 
special clauses contained in collective agreements. But in the absence 
of such contractual conciliation procedures, or in addition thereto. 
Governments have placed at the disposal of the parties official 
agencies which, by reason of their composition, rules of procedure, 
and the special advantages they offer, have won the confidence of 
the parties. 

In some countries this machinery consists of permanent con¬ 
ciliation and arbitration agencies which cover the entire country and 
are in sufficient numbers to offer their services to the parties as soon 
as a dispute appears imminent. A group of experts is usually attached 
to the central conciliation and arbitration service to undertake inves¬ 
tigations into the causes of the conflict, the conditions under which the 
industry operates, and the conditions of employment of the workers 
concerned and then to report their findings to the conciliation agencies 
within a specified period of time. As a rule, the conciliation bodies are 
composed on a tripartite basis and include representatives or advisers 
of the employers’ and workers’ organisations, under the chairmanship 
of a representative of the public. The employers’ and workers’ re¬ 
presentatives are entitled to intervene directly at all stages of the con- 
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ciliation proceedings. This direct participation of occupational organi¬ 
sations appears indispensable, since the decisions of the conciliation 
bodies are of no effect unless they are voluntarily accepted by the 
parties to the dispute. 

The parties are by definition free to have recourse to the con¬ 
ciliation procedures or not and to accept or reject the services of con¬ 
ciliation and arbitration agencies. However, once they submit the 
dispute by mutual consent to conciliation and arbitration agencies 
they are, as a rule, bound to abstain from any strike or lockout while 
the adjustment procedure is in progress and to refrain from changing 
the conditions of employment. 

Conciliation procedures are usually made as simple and direct as 
possible. The legal delays for the appearance of the parties, the hear¬ 
ing of witnesses and the production of evidence are fixed in advance 
and reduced to a minimum. It is expressly provided that the con¬ 
ciliation and arbitration bodies need not comply with the ordinary 
rules of legal procedure. 

Finally, decisions of conciliation agencies are not binding on the 
parties unless voluntarily accepted by them. But once the parties 
have accepted a decision, it has the same force as a collective agree¬ 
ment voluntarily concluded. 


Voluntary Arbitration 

When conciliation fails, the States usually place at the disposal 
of the parties voluntary arbitration machinery as a second stage in 
the voluntary procedure for the adjustment of disputes. Arbitration, 
even when voluntary, is of its nature entirely different from con¬ 
ciliation. A conciliation proposal is of no effect unless accepted by the 
parties, but in arbitration, the parties are bound by the award of the 
arbitrator. 

It follows therefore that while conciliation agencies should be com¬ 
posed on a tripartite basis, arbitration agencies should be composed 
of persons who are completely independent of the litigants, but en¬ 
titled to their confidence. It is for this reason that States, as in the 
case of conciliation, give preference to arbitration machinery set up 
by agreement of the parties. It is only when no such agreement is 
reached that the State provides official arbitration agencies, which 
must, however, be independent of the State. 

The parties have the same freedom to accept or reject voluntary 
arbitration as they have to accept or reject voluntary conciliation, but 
once they have agreed to submit their case to arbitration, they must 
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abide by the award which is made. In other words, the acceptance of 
arbitration implies the acceptance of the decision rendered, whether 
favourable or not. 


Compulsory Conciliation and Arbitration 

During the war and under exceptional circumstances even in 
peacetime, some countries set up compulsory arbitration machinery, 
principally for fixing wages. This was usually done in agreement with 
employers’ and workers’ occupational organisations. 

When States consider themselves obliged to impose controls on 
the national economy as a whole, including raw materials, war produc¬ 
tion, manpower, distribution of products essential to the prosecution 
of war or to civilian life, prices, profits, etc., wage control seems to 
be the necessary complement to the other controls Moreover it is 
usually believed to be an important means of maintaining economic 
stability and preventing inflation. Thus wage control was widely em¬ 
ployed during the war and was enforced by compulsory arbitration 
procedures. 

But with the return to a peacetime economy and the progressive 
relaxation of economic controls, the conditions that made the control 
of wages feasible and even indispensable have ceased to exist. In 
fact, the experience acquired in enforcing wage control during the 
war seems to prove that it worked only because it formed part of 
the general system of war controls by which the State controlled the 
national economy. In a free economy compulsory arbitration machin¬ 
ery set up by the State is not considered to be competent to deal with 
economic disputes, because it has not sufficiently accurate information 
at its disposal to fix wages and conditions of employment at a level 
that industry can afford and that workers will accept. Thus the right 
to bargain collectively and also the right to resort to strikes and lock¬ 
outs are generally accepted as the necessary corollaries of a free 
economy. 

In the great majority of countries, therefore, employers’ as well 
as workers’ organisations are hostile to all forms of compulsory 
arbitration. They insist on assuming the responsibilities — and the 
risks — involved in fixing wages and other conditions of employment 
by voluntary negotiation or, if need be, by strikes or lockouts. 

The laws and regulations of most countries do not establish com¬ 
pulsory arbitration as a normal method of adjusting disputes and 
determining wages and other conditions of employment. However, in 
quite a number recourse to strikes or lockouts is subject to condi- 
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tions that are intended to protect the interests of the nation as a whole 
without denying the principle of voluntary collective bargaining. 

For example, in some countries, the parties are obliged to make 
a conciliation attempt and to refrain from interrupting work while 
the conciliation procedure is in progress, but are free to accept or 
reject the decision that is finally reached. Sometimes the parties are 
not allowed to stop work until a committee of experts has investigated 
the causes of the dispute and has submitted its findings to the con¬ 
ciliation and arbitration agencies. In such cases, although a “cooling- 
off” period is imposed, the right to strike or lockout or to fix wages 
and conditions of employment freely is not challenged, since the final 
decision is left in the hands of the parties. 

According to some laws and regulations strikes must be con¬ 
firmed by a majority vote of the workers concerned. Obviously the 
object of this provision is to make sure that the decision of a trade 
union to strike really corresponds to the will of the workers which 
the trade union claims to represent. Finally, in several countries, 
strikes and lockouts are expressly prohibited in public services or 
public utility services, even if these are placed under the control of 
private companies. This is part of a system of protective measures 
designed to safeguard the general public against the consequences of 
collective labour disputes. 

Workers’ organisations, against which these restrictions are es¬ 
pecially directed, often include recourse to a compulsory conciliation 
attempt and previous consultation of workers in their own adminis¬ 
trative regulations, but they are nevertheless reluctant to accept similar 
restrictions when these are imposed by law. They fear that the 
delays thus introduced may weaken the strike and may favour em¬ 
ployers by giving them time to take measures to defeat the strike. 

In some countries compensations are given to the workers for 
these restrictions on their freedom of action. For instance, the inves¬ 
tigation committees appointed to examine the workers’ demands are 
sometimes given access to books, registers and other documents and 
empowered to collect all information regarding the financial position 
of the undertaking and its ability to pay. It is then possible to deter¬ 
mine whether the workers’ demands are reasonable and can be met 
without endangering the undertaking. The regulations of these coun¬ 
tries usually also provide that an affirmative strike vote of the 
majority of the workers binds the minority who are opposed. Some¬ 
times even the public authorities are made responsible for super¬ 
vising the carrying out of the decision to strike. Moreover, when the 
legality of a strike is recognised it does not entail any of the con¬ 
sequences that such a breach of contract would otherwise cause at 
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common law. For example, the individual workers and the trade 
unions cannot be held responsible for the losses or damages oc¬ 
casioned by the interruption of work and, most important of all, the 
contract of employment binding the workers to the employer is re¬ 
vived when the strike comes to an end. This gives each worker the 
assurance that he will be reinstated in his employment with all the 
I ights acquired before the stoppage of work. 

Finally, in some countries where labour disputes in public ser¬ 
vices or public utility services are subject to compulsory arbitration, 
the workers by way of compensation for losing the right to strike, 
are given a special status, particularly as regards security of employ¬ 
ment, promotion, wages, etc. The legislator considered that if the 
protection of the legitimate interests of the public makes it necessary 
to prohibit strikes in that type of undertaking, then the worker is 
entitled to a special status as a compensation. 

To sum up, it may be stated that although the value of voluntary 
conciliation and arbitration procedures is universally recognised 
today, compulsory arbitration, on the other hand, even when re¬ 
stricted to certain classes of workers, gives rise to many complex and 
controversial problems. The Office therefore has deemed it advisable 
to submit to the Conference two draft resolutions, the first dealing 
with voluntary conciliation and arbitration, and the second with com¬ 
pulsory conciliation and arbitration. 

DRAFT RESOLUTION CONCERNING VOLUNTARY 
CONCILIATION AND ARBITRATION 

Whereas the Havana Conference adopted a Resolution No. XXIV 
stressing the need to establish in all countries conciliation and arbi¬ 
tration agencies and to place them at the disposal of the parties for 
the prevention and adjustment of collective labour disputes; and 

Whereas conciliation and arbitration machinery set up by agree¬ 
ment of the parties concerned is generally considered to be the most 
suitable means of reaching an agreement; and 

Whereas in the absence of such contractual machinery or in the 
event of its failure it is the duty of the State to place at the disposal 
of the parties official machinery for voluntary conciliation and 
arbitration. 

The Conference draws the attention of the States Members to 
the following principles which it considers should be the basis of any 
system for the voluntary adjustment of collective labour disputes. 

1. Voluntary Conciliation 

(1) Conciliation agencies should be established on a permanent 
basis in all parts of the country and should be in sufficiently large 
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numbers to enable them to offer their services to the parties as soon 
as a labour dispute becomes imminent. 

(2) Conciliation agencies should be tripartite in character and 
should comprise, if possible, an equal number of representatives of 
the public authorities and of employers’ and workers’ occupational 
organisations. The trade unions concerned in a labour conflict should 
be authorised to intervene at all stages of the proceedings. 

(3) Conciliation procedures should be free of charge and ex¬ 
peditious. The delays for the appearance of the parties and the 
hearing of the evidence should be fixed in advance and reduced to 
a minimum. Moreover conciliation procedures should not be subject 
to the ordinary rules of civil procedure. 

(4) Recourse to conciliation procedures should be voluntary but 
once a conciliation agency has been seised of a dispute by consent 
of all the parties concerned, the parties should undertake to refrain 
from strike or lockout while the procedures are in progress. 

(5) The parties should be free to accept or reject the decision 
of the conciliation agencies. But once a decision has been accepted, 
it should be binding on the parties and the public authorities should 
supervise its enforcement. 

(6) Agreements arrived at by the parties in the course of the 
proceedings as well as decisions of the conciliation agencies that are 
accepted by the parties should legally have the same force as 
voluntarily concluded collective agreements. 


2. Voluntary Arbitration 

(1) The State should place at the disposal of the parties voluntary 
arbitration machinery to be resorted to when conciliation fails. 

(2) Voluntary arbitration agencies should be composed of persons 
who are independent of the parties but who enjoy their confidence. 
The State should nominate arbitrators only when the parties are 
unable to do so by mutual agreement. 

(3) Recourse to arbitration should be voluntary. But once the 
arbitration agency has been seised of a dispute by consent of all the 
parties concerned, the parties should undertake to accept the award 
and the public authorities should supervise its enforcement. 

(4) Arbitration awards should have the same legal force as 
collective agreements voluntarily agreed to by the parties. 


DRAFT RESOLUTION CONCERNING COMPULSORY 
CONCILIATION AND ARBITRATION 

Whereas on the one hand the failure of collective bargaining and 
voluntary conciliation and arbitration attempts may lead to disputes 
which by their magnitude, duration and importance are apt to imperil 
social and economic stability; and the public interest, particularly 
in wartime or during a crisis, may necessitate the intervention of the 
State to prevent such disputes or at least to minimise their conse- 
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quences; and most countries engaged in war have actually been 
compelled to establish, in agreement with the occupational organisa¬ 
tions concerned, machinery for compulsory arbitration and for wage 
control in order to protect war production, to maintain economic 
stability and to stave off inflation; and 

Whereas, on the other hand, compulsory arbitration and wage 
control can be conceived only as part of a State-controlled economy 
such as existed during the war; and with the reconversion to peacetime 
economy, the reasons for the introduction of compulsory arbitration 
and wage control are gradually disappearing; and collective bargain¬ 
ing is the necessary corollary of a free economy, although, exception¬ 
ally, restrictions may be placed upon the free exercise of the right 
to strike or lockout, compensations should be provided to safeguard 
the interests of the workers. 

The Conference draws the attention of the States Members 
to the following principles which appear to be appropriate as a guide 
for national laws and regulations: 

(1) When temporary restrictions such as the following are 
placed upon the exercise of the right to declare a strike or lockout: 

(a) The obligation to submit to a compulsory conciliation attempt 
provided that the parties remain free to accept or reject the 
decision to be rendered; 

(b) The obligation to refrain from resorting to any strike or 
lockout until the conciliation agencies have been officially 
informed of the findings of a committee specially set up for 
the purpose of investigating the grounds of the claims of 
the parties; 

(c) The obligation for trade unions to consult their members by 
means of a referendum held by secret ballot before proceed¬ 
ing to any stoppage of work; 

(d) And, generally speaking, any other measure designed to 
postpone the stoppage of work. 

The States should grant to the parties adequate guarantees 
designed to — 

(a) maintain unchanged the wages and other conditions of em¬ 
ployment while the negotiations are in progress; 

(b) grant the investigation committees sufficient powers to enable 
them to determine the ability of the undertaking to pay 
higher wages; 

(c) secure the due observance by all the workers concerned of 
the decision taken by the majority to strike even if a minority 
has voted against such action; 

(d) reinstate the workers in their acquired rights upon resumption 
of work. 

(2) When collective disputes in public services or in public utility 
services are subject to compulsory arbitration, the States should 
undertake to grant to the workers in those undertakings a special 
status offering guarantees similar to those of public employees. 
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Collective Agreements and their Enforcement 

Collective bargaining and conciliation and arbitration procedures 
should normally lead to the conclusion of a collective agreement to 
regulate labour conditions between the parties for its duration. 

Collective agreements, regardless of whether they originate in free 
negotiations or in the voluntary acceptance of a decision rendered 
by a conciliation or arbitration body, are based on the free will of 
the parties concerned. The regulation of wages and other conditions 
of employment by collective agreement has no value unless the 
parties willingly assume the obligations created thereby. This is 
tantamount to saying that the parties must be entirely free to deter¬ 
mine the substance, scope and duration of the agreement and generally 
speaking, all the rights and obligations arising therefrom. 

It is, however, incorrect to assume that all forms of regulation 
are necessarily contrary to the principle of free collective bargaining. 
Here again, the practical problem consists in finding the way to 
strengthen the system of collective bargaining while maintaining 
the complete freedom of contract of the parties. In other words, the 
question is how to secure the effective application of wages and other 
conditions of employment fixed by collective agreement and thus 
eliminate the labour disputes that are apt to arise while the agree¬ 
ment is in force. 

To that end, the States have attempted to find a solution to the 
three following problems: 

(1) The legal recognition of collective agreements; 

(2) The extension of collective agreements to certain minorities 
not bound by the original agreement; 

(3) The settlement of labour disputes arising out of the inter¬ 
pretation and enforcement of collective agreements. 

A brief analysis of the solutions adopted for these three problems 
is given below. 


Legal Recognition of Collective Agreements 

Since collective agreements did not fall within any of the classes 
of contracts covered by common law, the legislation of most countries 
at first made no provision for their enforcement. Certain countries 
went even farther and expressly prohibited the law courts from 
dealing with actions arising out of the application of collective agree¬ 
ments. The result was that the parties bound by collective agreements 
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could violate the agreement — by offering wage rates lower than 
those stipulated in the agreement for instance — without committing 
an offence or exposing themselves to any penalty. 

Undoubtedly, powerful organisations are always in a position to 
secure the observance of an agreement if need be by resorting to 
a strike or lockout, but it is clearly in the interest of all concerned 
that in this particular case the sanction of law should be substituted 
for the sanction of force. That is why the national laws and regu¬ 
lations of the great majority of countries provide for the legal 
recognition of collective agreements. 

The legal recognition of collective agreements in all countries 
has a double effect: 

(1) The clauses of individual contracts of employment concluded 
between employers and workers bound by a collective agreement 
become null and void in so far as they conflict with the collective 
agreement. 

(2) The clauses which are at variance with a collective agreement 
are automatically replaced by the corresponding clauses of collective 
agreements. 

However, the clauses of individual contracts of employment, 
although at variance with those of a collective agreement, remain 
effective if they are more advantageous for the worker. 

By virtue of legal recognition, therefore, collective agreements 
become legally enforceable contracts, and working conditions and 
wages, determined by collective agreements, constitute — m con¬ 
formity with the wishes of the parties — minimum labour standards 
from which the parties concerned must not deviate except to the 
advantage of the workers. In reality, this is merely a question of 
making the principles of good faith that are at the basis of all 
contractual and social relations effective when collective agreements 
are in question. It should be added that the freedom of contract of 
the parties concerned is not thereby endangered, since it is the 
freely concluded contract which is the subject of legal recognition. 

The Extension of Collective Agreements to 
Certain Minorities not Bound by the 
Original Agreement 

At common law, collective agreements bind only the parties, that 
is, the employers and workers who are members of the contracting 
occupational organisations. As a result, employers and workers who 
are not bound by the collective agreement but are operating in the 
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industry or area covered by it are free to establish conditions of 
Avork less favourable than those fixed by the agreement. They may 
thus enter into unfair competition with the employers and workers 
who are bound by the agreement and imperil the regulation of 
working conditions by collective agreement. 

There are two ways of coping with these drawbacks; 

(1) The trade organisations must attempt to “win over” the 
undertakings which resist this form of collective regulation and to 
consolidate their victories by obliging the employer to accept union 
security clauses such as the closed shop or the union shop ; or 

(2) The legislator, being anxious to avoid conflicts of that nature, 
may intervene to extend the advantages of collective agreements to 
minorities which oppose trade unionism and the regulation of con¬ 
ditions of work by collective agreement. 

Actually, the latter alternative has been chosen in most of the 
countries of the Americas, 

Before considering this subject further a distinction should be 
made between collective agreements concluded by one or more 
employers and a trade union and collective agreements concluded by 
employers’ organisations and trade unions. In the case of a collective 
agreement concluded by one or more employers and a trade union, 
all laws and regulations provide for the automatic extension of the 
agreements to all the workers employed in the undertakings bound 
by the agreement. It is so particularly under the laws and regulations 
dealing with labour relations in the United States and Canada, which 
give to the trade union, whose membership includes a majority of 
workers, the right to represent all the workers and consequently 
the right to conclude collective agreements which are binding, not only 
on the workers who are members of the trade union, but also on non- 
organised workers or on those who are members of a rival trade 
union. In the case of a collective agreement concluded between em¬ 
ployers' organisations and workers’ organisations the provisions of 
the agreement are extended, not only to workers, but also to em¬ 
ployers who are not members of the contracting organisations, but 
who operate in the industry or area covered by the collective agree¬ 
ment. In this instance, the extension of collective agreements produces 
still more far-reaching effects, since employers as well as workers 
who have taken no part in the negotiation of the agreement are 
brought within its purview. To that extent, therefore, it may be 
said that the legislator here encroaches upon freedom of contract. 

Hence, the laws usually contain certain provisions safeguarding 
the interests of third parties. For instance, a collective agreement 
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which may be the subject of a legal extension must have acquired 
major importance in the industry and area which it covers. In 
particular, it should not only be binding on the majority of employers 
and workers, but the employers bound by the agreement should 
employ the majority of the workers. In other words, the legislator, 
here again, applies the majority rule which operates in democratic 
political institutions. 

But the law prescribes further protective measures in favour 
of third parties who may be brought under the scope of the collective 
agreement. The decree extending the application of the convention 
is not automatic, but is issued only at the request of the parties 
to the agreement, usually occupational organisations, that is, on the 
initiative of the parties immediately concerned. 

In order to notify third parties of the measures which are con¬ 
templated and to enable them to submit their observations and 
objections, if any, the request for the extension of a collective agree¬ 
ment must, in most countries, be published and a definite time limit 
fixed during which objections may be lodged. Thus third parties 
are assured of a hearing and the authorities, competent to decree 
the extension of collective agreements to third parties, may refuse 
to do so if they have proof that the working conditions fixed by 
collective agreements are such as materially to affect the financial 
stability of the undertaking. The extension of collective agreements 
to certain minorities is not intended to mean that pressure is brought 
to bear upon them, but rather that they are prevented from taking 
advantage of their special position. In other words the measure 
operates in favour of all organisations, employers’ as well as workers’, 
that accept the principle of collective bargaining in good faith. 

The regulation of the main working conditions by collective 
agreements tends inevitably to encompass an entire industry within 
a definite area and the extension of collective agreements to minori¬ 
ties who are opposed to trade unionism contributes very effectively 
to the regularisation of the conditions under which competition is 
carried on, at any rate, in so far as competition is affected by 
employment conditions. 


Enforcement of Collective Agreements 

The third problem which has occupied the attention of States is 
how to settle individual and collective labour disputes which may 
arise out of the interpretation or application of existing collective 
agreements. Such disputes are entirely different from those examined 
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in connection with conciliation and arbitration. Since the parties 
determine for themselves, when concluding a collective agreement, 
the rights and obligations that are to govern their relationship while 
the agreement is in operation, the disputes which may arise out of 
its interpretation or enforcement are to all intents and purposes 
legal disputes which, in every way, resemble those arising out of 
the enforcement of any other contract, and therefore should likewise 
come under the jurisdiction of the tribunals which handle that type 
of dispute. 

In a continually increasing number of countries the law has 
founded its machinery for the adjustment of collective labour disputes 
on the essential distinction between legal disputes arising out of the 
application of an existing collective agreement, and economic disputes 
arising out of the negotiation or renewal of collective agreements. 

But the practical value of this distinction would be very limited 
if the parties had to resort to the jurisdiction of the ordinary courts 
of law. Actually, the intervention of a judge in industrial relations is 
of value only when his intervention brings about a prompt adjust¬ 
ment of a dispute, and this would be impossible if the parties had to 
resort to the slow and costly procedures of common law courts. 

Hence, several countries, particularly in Latin America, have in¬ 
stituted special agencies, usually special labour courts, which are 
given jurisdiction over all individual and collective disputes arising 
out of the interpretation or enforcement of existing collective agree¬ 
ments. The principles underlying this system of organisation are 
outlined below. 

(1) In the first place, national laws and regulations here again 
show a preference for methods of adjustment which are based on the 
mutual agreement of the parties (grievance procedures), and the 
labour courts intervene only when attempts at voluntary adjustment 
have failed. 

(2) Labour judges or members of the labour courts are ap¬ 
pointed by the public authorities and selected from among persons 
who are experts in industrial relations and possess all the qualifica¬ 
tions for the exercise of judicial functions. 

(3) Trade unions that are parties to collective agreements are 
entitled to institute legal proceedings on behalf of their members and 
to represent them before the labour courts without having to show 
special authorisation from the parties concerned. The role thus played 
by occupational organisations is of course of very great practical 
importance since, instead of isolated workers — so often perplexed 
by judicial proceedings — powerful organisations are in a position 
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to institute proceedings for violations of the provisions of collective 
agreements. 

(4) The proceedings before the labour courts are free of charge 
and expeditious and the labour judges are not bound by the rules of 
procedure of ordinary law courts. 

(5) The labour judges or the labour courts take cognisance — to 
the exclusion of common law courts — either ex officio or at the 
request of the parties concerned, of all individual or collective disputes 
arising out of the interpretation or enforcement of collective agree¬ 
ments or analogous agreements. They are likewise called upon to 
judge of the legality of a strike or lockout which the parties have 
declared or threatened to declare in violation of an existing col¬ 
lective agreement. 

Under the legislation of most countries, the institution of ap¬ 
propriate proceedings for the settlement of legal disputes entails pro¬ 
hibition for the duration of the collective agreement of strikes or 
lockouts declared in violation of the obligations voluntarily assumed 
by the parties. On the other hand, it goes without saying that strikes 
or lockouts arising from other causes — sympathetic strikes or 
lockouts, for instance — are not prohibited. 

(6) Finally, labour judges or labour courts are empowered to 
impose penalties on employers or workers who have contravened the 
provisions of a collective agreement. Such penalties usually take the 
form of fines, the amount of which is proportioned to the seriousness 
of the offence. However, it is expressly stipulated that occupational 
organisations shall only be held responsible when the infringement 
can be directly attributed to them or when they have expressly ordered 
an illegal stoppage of work while the collective agreement remained 
in force. 

Employers’ and workers’ occupational organisations often give 
unqualified support to this method of procedure, which merely con¬ 
sists in the application to collective agreements of fundamental com¬ 
mon law principles whereby contracts freely entered into must be 
observed in good faith (pacta sunt servanda). In many countries 
where this method of procedure has been in operation for some time, 
strikes and lockouts arising while a collective agreement was in 
operation have been, if not entirely eliminated, at least reduced in 
number. 

The legal recognition of collective agreements, their extension to 
certain minorities of employers and workers, and the settlement of 
disputes arising out of their interpretation or enforcement constitute 
the three main problems raised in the regulation of collective agree- 
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merits. Since they have not been dealt with in the same way in all 
the countries of the Americas, the Office has deemed it advisable to 
submit three separate draft resolutions concerning these problems for 
the consideration of the Conference. 


DRAFT RESOLUTION CONCERNING THE LEGAL RECOGNITION 
OF COLLECTIVE AGREEMENTS 

Whereas collective agreements constitute the most appropriate 
means for the regulation of wages and other conditions of employ¬ 
ment and the parties to such agreements must be entirely free to 
determine their substance, scope and duration; and 

Whereas it is the duty of the State to ensure that the provisions 
of a voluntarily concluded collective agreement are duly observed by 
all the employers and workers engaged in undertakings, occupations 
or industries covered by the collective agreement. 

The Conference draws the attention of the States Members of 
the Americas to the following principles which should serve as a 
guide for the future elaboration of national laws and regulations 
respecting the legal recognition of collective agreements: 

(1) Employers and workers who are parties to a collective agree¬ 
ment or members of the contracting organisations must comply in 
individual contracts of employment with the provisions of collective 
agreements unless the individual contract of employment is more 
favourable to the workers. 

(2) The clauses of individual contracts of employment which are 
less favourable to the workers should be declared null and void and 
be automatically replaced by the corresponding provisions of the 
collective agreement. 

(3) The employer or employers bound by a collective agreement 
should be compelled to apply the provisions of the agreement to all 
workers in the undertaking or undertakings, even to those who are 
not members of the contracting trade union or are members of a 
rival organisation. 


DRAFT RESOLUTION CONCERNING THE EXTENSION OF 
COLLECTIVE AGREEMENTS 

Whereas collective agreements bind only the parties and the 
employers and workers who are members of the contracting occu¬ 
pational organisations; and 

Whereas the employers and workers who are not organised and 
consequently not bound by the collective agreement, although opera¬ 
ting in the industry or area covered by the collective agreement, need 
not comply with the provisions of collective agreements and thus 
may endanger the very existence of the regulation of conditions of 
work as established by collective agreement; and 

Whereas the employers and workers who accept in good faith 
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the principle of collective bargaining should be protected against the 
adverse effects of unfair competition in regard to the regulation of 
conditions of work; and 

Whereas the extension of collective agreements to certain minori¬ 
ties appears to be the most appropriate means to ensure stability 
in the regulation of conditions of work as established by collective 
agreements; and 

Whereas the interests of such minorities must be duly safe¬ 
guarded, 

The Conference draws the attention of the States Members of 
the Americas to the following principles and conditions which should 
be at the basis of national laws and regulations concerning the 
extension of collective agreements: 

(1) The collective agreements should be made applicable only 
to the employers and workers who operate within the industrial or 
territorial scope of the agreement as determined by the contracting 
parties. 

(2) Only those collective agreements which have been voluntarily 
agreed to and which bind the majority of the workers and the majority 
of the employers who must also employ the majority of the workers 
may be the subject of the legal extension. 

(3) The employers and workers who may be brought under the 
provisions of the collective agreement must be previously consulted 
and authorised to submit their observations and objections. 

(4) The extension of a collective agreement should only be 
effected if the competent authority is satisfied that the employers 
to be brought under its provisions are in a position to enforce the 
conditions of employment stipulated in the agreement without en¬ 
dangering the economic existence of the undertakings. 

DRAFT RESOLUTION CONCERNING THE ENFORCEMENT OF 
COLLECTIVE AGREEMENTS (LABOUR COURTS) 

Whereas collective agreements define the rights and obligations 
of the parties for the duration of the agreements; and 

Whereas disputes which arise out of the interpretation or en¬ 
forcement of collective agreements are legal disputes and conse¬ 
quently are subject to judicial settlement, thereby excluding collective 
means of pressure; and 

Whereas the ordinary courts of law, by reason of their slow and 
expensive procedure are not designed to settle labour disputes with 
the necessary dispatch; and therefore the institution of special labour 
courts appears to be the most appropriate means for arriving at a 
prompt and equitable settlement of such disputes. 

The Conference draws the attention of the States Members of 
the Americas to the following principles which seem appropriate 
for consideration when special labour courts are to be constituted: 

(1) Labour judges or the members of the labour courts should 
be appointed by the public authorities and selected from among 
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persons who are experts in industrial relations and fulfil all the 
requirements for the exercise of judicial functions. 

(2) The proceedings before the labour courts should be free of 
charge and expeditious. The labour judges or the labour courts should 
be exempt from the formalities involved in the rules of procedure 
of the ordinary courts of law. 

(3) Trade unions which are parties to collective agreements 
should be entitled to institute legal proceedings on behalf of their 
members and to represent them before the labour courts without 
having to show previous authorisation by the parties concerned. 

(4) Labour judges or labour courts should — to the exclusion 
of the common law courts — be empowered to deal either ex officio 
or at the request of one of the parties with all individual or collective 
disputes arising out of the interpretation or enforcement of collective 
agreements; 

They should, moreover, be empowered to enforce the observance 
of the provisions of an existing collective agreement and to judge 
of the legality of a strike or lockout which the parties have declared 
or threatened to declare in violation of an existing collective agree¬ 
ment; 

The labour judges or the labour courts, however, should only 
intervene when the contractual procedures agreed upon by the parties 
for the adjustment of disputes have failed. 

(5) Where the labour courts are empowered by national laws 
and regulations to impose fines on employers or workers who con¬ 
travene the provisions of a collective agreement, the amount of the 
fine should be proportioned to the seriousness of the offence; 

Trade unions should only be held responsible when the violation 
can be directly attributed to them or when they have ordered an 
illegal stoppage of work. 


Conclusion 

In submitting these suggestions for discussion and draft resolu¬ 
tions to the Conference, the Office has wished to call the attention 
of the Conference to some of the principal problems raised by the 
organisation of collective industrial relations. It was not the intention 
of the Office to submit to the Conference “model regulations”, but 
merely to draw from the experience of most countries general prin¬ 
ciples which may possibly serve as a guide for the future elaboration 
of national laws and regulations. It is obviously the task of the 
different States to establish for themselves detailed regulations which 
should take into account the peculiar conditions in each State. 

Should the Conference desire to adopt some or all of the draft 
resolutions herewith submitted to it, it could combine them in a single 
text, which would constitute — if the expression is not too pretentious 
and has not been overused — “The Industrial Relations Charter” 
of the countries of the Americas. 
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